United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






Distric 












Ji 



■ » i r • i 






i ym\} 

1 M 

iT^l 










INDEX TO JOINT APPENDIX. 


Page 

Action for Injunction Declaratory Judgment and Tem¬ 
porary Restraining Order. j 2 

(Plaintiff’s) Exhibit “A-l”: “Letter of Intent”: 

Purchase Contract. 15 

(Plaintiff’s) Exhibit “A-2”: “Memorandum of 

Understanding” on Purchase Contract. 23 

(Plaintiff’s) Exhibit “B”: Invitation for Bids.. 29 

Motion for Preliminary Injunction. 35 

Affidavit of Henry J. Burt in Support of Motion for 
Preliminary Injunction. 37 

Public Notice Posted at Gate to Premises (Photo¬ 
graph) . 39 

Affidavit of Plaintiff in Support of Motion for Prelim¬ 
inary Injunction. i 41 

Exhibits (Plaintiff’s): 


No. “C-l”: Letter of August 1,1950, Jess Larson 

to S. A. Guiberson, Jr. 

No. “C-2”: Telegram of August 7, 1950, Cris 
Dobbins, Executive Vice-President, Ideal Cement 

Co., to S. A. Guiberson, Jr. 

No. “C-3”: Telegram, Cris Dobbins to S. A. 

Guiberson, Jr. 

No. “C-4”: Telegram of August 9,1950, Jess Lar¬ 
son to S. A. Guiberson, Jr. 

No. “C-5”: Letter of August 17, 1950, M. 0. 

Matthews to S. A. Guiberson, Jr. 

No. “C-6”: Letter of August 17, 1950, Jess Lar¬ 
son to S. A. Guiberson, Jr. 

No. “C-7”: Letter of August 25, 1950, Jess Lar¬ 
son to S. A. Guiberson, Jr. 

No. “C-8”: Letter of August 22, 1950, Guy H. 
Woodward, Attorney for Ideal Cement Com¬ 
pany, to General Services Administration. 

No. “C-9”: Telegram of Sept. 7, 1950, Jess Lar¬ 
son to S. A. Guiberson, Jr. 

No. “C-10”: Letter of Sept. 7, 1950, Jess Larson 
to S. A. Guiberson, Jr. 


46 

47 

47 

48 
48 

51 

52 

54 

55 

56 



















Index Continued. 


• • 
11 


Page 


No. “C-ll”: Letter of Sept. 11,1950, Jess Larson 

to S. A. Guiberson, Jr. 57 

No. “C-12”: Telegram of Sept. 11, 1950, Guy H. 

Woodward to Zach L. Cobb. 57 

No. “C-13”: Telegram of Sept. 12, 1950, Jess 

Larson to S. A. Guiberson, Jr. 58 

No. “C-14”: Telegram, Jess Larson to S. A. Guib¬ 
erson, Jr. 59 

No. “C-15”: Telegram of Sept. 27,1950, Jess Lar¬ 
son to S. A. Guiberson, Jr. 59 

No. “D-l”: Letter, Zacb Lamar Cobb to Honor¬ 
able John H. Joss, Commissioner, General Ser¬ 
vice Administration. 60 

No. “D-2”: Letter of August 4,1950, S. A. Guib¬ 
erson, Jr. to Jess Larson. 61 

No. “D-3”: Telegram of August 6, 1950, S. A. 

Guiberson, Jr. to Jess Larson. 62 

No. “D-4”: Telegram of August 8, 1950, S. A. 

Guiberson, Jr. to Jess Larson. 63 

No. 1 ‘D-5”: Letter of August 23,1950, S. A. Guib¬ 
erson, Jr. to Jess Larson. 64 

No. “D-6”: Letter of August 31,1950, S. A. Guib¬ 
erson, Jr. to Jess Larson. 66 

No. “D-7”: Telegram of Sept. 5,1950, S. A. Guib¬ 
erson, Jr. to The President. 68 

No. “D-8”: Telegram of Sept. 11,1950, S. A. Guib¬ 
erson, Jr. to Jess Larson. 69 

No. “D-9”: Telegram of Sept. 25, 1950, S. A. 

Guiberson, Jr. to Jess Larson. 69 

No. “D-10”: Telegram of Sept. 28, 1950, S. A. 
Guiberson, Jr. to Jess Larson. 70 

Affidavit of Jess Larson, Administrator of General 
Services in Opposition to Issuance of Preliminary 
Injunction . 72 

Exhibits (Defendant’s): 

No. “A”: Deed from Reconstruction Finance Cor¬ 
poration to M. A. Rikard, Robert F. Nichols and 

George L. Morris. 80 

No. “D”: Telegram of Sept. 19, 1950, Ideal 
Cement Co. by Guy H. Woodward, Attorney to 
Jess Larson. 87 





















Index Continued. iii 

Page 

A /n « A 4 Ar a /N • T\ 11* 


■ No. “F”: Letter of Sept. 9, 1950, Cris Dobbins, 
Executive Vice President and General Manager 
of Ideal Cement Co., to Leonard Nelson, Gen¬ 
eral Services Administration . 88 

No. “G”: Telegram of Sept. 18, 1950, Guy H. 
Woodward to Jess Larson. 89 

(Plaintiff’s) 

No. (“E”): Deed from M. A. Rikard, et al. to 
Ideal Cement Co. 90 

Opinion of Court. 101 

Order Denying Injunction. )L02 

Notice of Appeal. 103 


Motion for Order to Maintain Property Involved in , 
Litigation in Status Quo Pending Appeal, etc. ... 104 

Assignment of Errors and Prayer for Reversal of 
Court’s Order, Filed October 11th. 1950, Denying 
Plaintiff’s Motion for a Preliminary Injunction.. 106 

Order Permitting Use of Original File on Appeal.... 108 












IN THE 

United States Conrt of Appeals 
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No. 10806 


S. A. GUIBERSON, JR., c/o Zach Lamar Cobb, 929 Citi¬ 
zens National Bank Building, Los Angeles 13, Califor¬ 
nia, Appellant, 

v. 

JESS LARSON, AS ADMINISTRATOR OF TltE 


GENERAL SERVICES ADMINISTRATION a! 
Individually, General Services Administration Bui 
ing, Washington 25, D. C., Appellee. 


nd 

d- 


Appeal from the United States District Court for the 

District of Columbia. 
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(Filed October 2, 1950) 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

C. A. No. 4267-50 

S. A. Guiberson, Jr., c/o Zach Lamar Cobb, 

929 Citizens National Bank Bldg. 

Los Angeles 13, California 
Plaintiff 

vs. 

Jess Larson, as Administrator of the General Services 
Administration and individually 
General Services Administration Bldg. 

Washington 25, D. C. 

Defendant 

Action lor Injunction/ Declaratory Judgment 
and Temporary Restraining Order 

To said Honorable Court: 

Plaintiff complains of defendant, both as Administrator 
of said General Services Administration and individually, 
hereinafter referred to in both capacities as defendant, 
and for cause of action alleges that: 

L 

Plaintiff is, and at all times hereinafter mentioned has 
been, a citizen of the United States, and of the State of 
Texas, doing business in both the States of Texas and 
California. Plaintiff’s California address is care of his 
attorney herein, Zach Lamar Cobb, 929 Citizens National 
Bank Building, Los Angeles 13, California. 

n. 

Defendant Jess Larson is the duly qualified and acting 
Administrator of the General Services Administration, 
hereinafter called GSA, an agency of the United States 
Government, with his principal place of business and 
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address in the building of said GSA, in the District of 
Columbia. 

xn. 

The Ideal Cement Company, hereinafter sometimes re¬ 
ferred to as the Ideal Company, is a corporation organized 
and existing under the laws of the State of Colorado, with 
its principal place of business in Denver, Colorado, and 
with places* of business in various other cities and states, 
including Baton Rouge, Louisiana. 

IV. 

Jurisidiction is invoked under 28 U.S.C. 1331, and of 
Title 11, Sections 324 and 325 of the District of Columbia 
Code, 1940 edition, as amended. The matter in controversy 
exceeds the value of $3,000.00, exclusive of interest and 
costs amounting to $3,000,000.00, more or less, and arises 
under the Constitution and laws of the United States, 
particularly under the Surplus Property Act of 1944, as 
amended, the Federal Property and Adminstrative Service 
Act of 1949, as amended, and the Federal Production Act 
of 1950. 

V. 

On the dates specified plaintiff entered into contracts 
with the War Assets Administration and General Services 
Administration, respectively, of the United States Govern¬ 
ment, as follows: 

1. On February 11,1948, plaintiff entered into a c ontract 
called “Letter of Intent,” with said War Assets Adminis¬ 
tration, organized and functioning under said Surplus 
Property Act of 1944, as amended, a copy of which contract 
is hereto attached as Exhibit “ A-l” and made a part hereof, 
wherein and whereby plaintiff purchased from said War 
Assets Administration certain buildings, machinery and 
equipment as therein set forth, particularly including that 
certain machinery and equipment situated at Baton Rouge, 
Louisiana and described in Exhibit “A-l” hereof. 
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2. On October 28, 1948, August 10, 1949 and August 17, 
1949 plaintiff made and entered into certain supplemental 
agreements modifying said Exhibit “A” contract in par¬ 
ticulars not material here, and for that reason not further 
mentioned herein. 

3. On January 28, 1950 plaintiff entered into an agree¬ 
ment called “Memorandum of Understanding,” with said 
General Services Administration, successor to said War 
Assets Administration, making certain modifications in 
said Exhibit “A-l” of contract, a copy of which Memo¬ 
randum of Understanding is hereto attached as Exhibit 
“A-2” and made a part hereof. Said agreement particu¬ 
larly modified the terms of payment of the balance to be 
paid by plaintiff to said General Services Administration, 
in words and figures as follows: 

Said aggregate sum shall be payable in quarterly annual 
installments over a period of six (6) years commencing 
July 1, 1950. The first four (4) quarterly installments 
shall be in the amount of Twenty Thousand Dollars 
($20,000.00) each and the remaining indebtedness shall 
be paid in twenty (20) equal quarterly annual install¬ 
ments extended over the following five (5) years. The 
unpaid balance of the indebtedness shall bear interest 
at the rate of four percent (4%) per annum, which 
interest shall be payable quarter annually also begin¬ 
ning July 1, 1950. 

VI. 

On or about June 28,1950 plaintiff made payment to said 
GSA in the sum of $32,029.02 to cover and covering the 
principal installments of $20,000.00, and interest amounting 
to $12,029.02, to become due July 1,1950. Said payment was 
accepted by GSA in satisfaction of all principal and interest 
payable on said July 1,1950. No further payment was then 
due under said contract, or to become due until October 
1, 1950. 
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vn. 

Plaintiff left said machinery and equipment upon the 
premises where situated in Baton Rouge, Louisiana with 
the knowledge of defendant and by arrangement with the 
owners of said real estate under purchase from said (jrSA, 
and paid said land owner storage charges thereon to July 
28, 1950. 

On or about said July 28, 1950 said Ideal Cement Com¬ 
pany acquired the fee title to said real estate by purchases 
from said grantees of the GSA, and by the payment to the 
GSA of the balance due thereon, and thereby became! the 
fee owner thereof. 

Both immediately before and after its acquisition of said 
fee title, said Ideal Cement Company called upon plaintiff 
in his suite at the Statler Hotel in Washington and informed 
him that they would respect his right to a reasonable time 
in which to remove his said machinery and equipment from 
said premises. Neither defendant, nor the GSA, noi^ the 
government had any right or title in said real estate. 

VHI. 

Thereafter on or about August 22, 1950 defendant 
said Ideal Cement Company, acting without notice tb 
the knowledge or consent of, plaintiff posted public n 
at the gate of said premises in Baton Rouge, Louisi 
and ever since have maintained said public notice, as folio 

NOTICE 


and 
, or 
btice 
ana. 


ws: 


The Government of the United States holds a mortgage 
lien on certain property which may not be removed 
therefrom without written consent of General Ser^ces 
Administration Under penalty of law Ideal Cement 
Company Custodian for General Services Adminigtra- 
tion. 

thereby making said Ideal Cement Company custodian for 
plaintiff as the owner of said machinery and equipment as 
well as for the GSA as the lien holder thereon and thereby 
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depriving plaintiff of his right to remove his said machinery 
and equipment without submission to terms and conditions 
not authorized by law. 

IX. 

Defendant, acting in collusion with said Ideal Cement 
Company, and without authority of law, and outside the 
powers vested in him by law, has interfered, and continues 
to so interfere, with plaintiff’s rights of possession and re¬ 
moval of said machinery and equipment, and with his 
property rights therein, without due process of law, and 
with the unlawful intent, and for the unlawful purpose, 
of coercing and requiring plaintiff to transfer his title to 
said machinery and equipment to said Ideal Cement Com¬ 
pany, at a price grossly below the value thereof, for the 
unlawful enrichment of said company, and to the irreparable 
injury and damage of plaintiff, to the extent of approxi¬ 
mately two million dollars. 

Defendant has so acted, and continues to so act, with said 
intent, and for said purpose, particularly as follows: 

1. On August 1, 1950 defendant demanded by letter to 
plaintiff that he remove said machinery and equipment from 
said premises “immediately,” under the threat that other¬ 
wise plaintiff’s contract would be “subject to cancellation,” 
when no authority in law existed for such cancellation. 

2. On or about August 4,1950 defendant informed plain¬ 
tiff’s attorney, Zach Lamar Cobb, and agent, Henry J. Burt, 
in defendant’s office, that defendant had determined that 
plaintiff’s equipment was needed by said Ideal Cement Com¬ 
pany at Baton Rouge for the manufacture of cement more 
than by plaintiff for the construction of his projected cement 
plant in Riverside, California, and that, if necessary, de¬ 
fendant would sell said machinery and equipment to said 
Ideal Cement Company and account to plaintiff only on the 
cash plaintiff had paid under his contract, and appropriate 
any balance received from the said Ideal Cement Company 
to the government. Plaintiff’s attorney immediately pro¬ 
tested and objected thereto. 
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3. Thereafter, on August 9, 1950 defendant infprmed 
plaintiff by telegram that the need for equipment at Baton 
Rouge was paramount and of defendant’s arrangement with 
the Ideal Cement Company to negotiate with plaintiff for 
acquisition of plaintiff’s machinery and equipment. 

4. Therefore, on August 12,1950 plaintiff stated, by letter 
to said Ideal Cement Company, his willingness to exchange 
part of his said machinery and equipment at Baton Rouge 
“for equal, like equipment with guaranteed priority de¬ 
livery, at any California plant site so as to permit uninter¬ 
rupted construction there, at no greater cost to me than 
would be the expense of dismantling and moving such equip¬ 
ment from Baton Rouge.” 

5. On said August 17, 1950, said Ideal Cement Company 
rejected said proposal for exchange of equipment and made 
a counter proposal by letter, based upon the false statement 
that plaintiff’s said machinery and equipment was “used 
equipment” that had suffered some “seven years of severe 
depreciation,” when in fact it had never been used, a:id had 
been preserved from depreciation, with its offer i;o pay 
plaintiff $810,000.00, by credit only to be applied on the 
acquisition of substitute equipment, when the fair market 
value of said machinery and equipment was three million 
dollars, more or less. Said Ideal Cement Company thereby 
sought to acquire plaintiff’s machinery and equipment at 
a price that would have enriched itself, to plaintiff’s injury 
and damage, to the extent of approximately two million 
dollars. 

6. On the same date defendant, so acting in collusion with 
said Ideal Cement Company, notified plaintiff by letter 
of his approval of said offer from the Ideal Cement Com¬ 
pany, as “fair and equitable,” and in effect demanded that 
plaintiff accept the same, with notice that otherwise it would 
be necessary for plaintiff to give the GSA an “indemnity 
bond,” or its equivalent, “to protect the government from 
any damage which might accrue” upon plaintiff’s failure 
“to remove the property before October 25, 1950, but did 
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not disclose the elements of damage which he songht to im¬ 
pose upon plaintiff. With this demand, defendant further 
gave plaintiff notice, in said letter, that “no property is 
to be removed from this site without first obtaining the 
consent” of defendant. 

7. On August 25, 1950, following plaintiff’s refusal to be 
coerced into the acceptance of said proposal of the Ideal 
Cement Company, or to subject himself to the assumption 
of unknown damages for which he is not liable in law, 
defendant notified plaintiff by letter of his conclusion that 
it was the “fundamental obligation of the Federal Govern¬ 
ment to assure the use” of the plaintiff’s said machinery 
and equipment “without delay,” and with the threat that 
defendant would act, ostensibly to protect the government, 
but actually in pursuit of defendant’s said collusion with 
the Ideal Cement Company, unless “within a period of five 
days you have reached an agreement with the owner of the 
land,” meaning said Ideal Company, “which will preclude 
any liability on the part of the government for damages 
arising by reason of your default,” when there was no de¬ 
fault by plaintiff, and when there was no liability of the 
government, to said Ideal Cement Company, that defendant 
had any moral or legal right to impose upon plaintiff. 

8. On September 7, 1950 defendant refused the tender 
made by plaintiff of $27,911.01, in the form of a cashier’s 
check, covering the $20,000.00 principal installment, and 
interest on the principal balance estimated from figures 
furnished plaintiff by the San Francisco office of the GSA, 
and returned said cashier’s check to plaintiff by letter con¬ 
taining the following pretended excuse for said refusal: 

Enclosed herewith is Cashier’s Check in the sum of 
$27,911.01, bearing date August 31, 1950 and numbered 
93434 of the Farmers and Merchants National Bank of 
Los Angeles, on the McLachlen Banking Corporation, 
Washington, D. C., forwarded by you, with your letter 
to me dated August 31, 1950. This check is returned 
pending a determination of your residual balance after 
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crediting such proceeds as may be derived by the sale 
of the Baton Rouge machinery and equipment. When 
this balance has been determined, you will be promptly 
advised. 

9. Concurrently therewith on said September 7, 1950 
defendant notified plaintiff by telegram that, on September 
12, 1950, “ unless by noon of that date you have fully satis¬ 
fied all conditions” aforesaid defendant would “proceed to 
sell the Baton Rouge machinery and equipment for your 
account on the best terms and conditions obtainable,” and 
to include an “indemnity of the government from all lia¬ 
bility” to said Ideal Cement Company, to whom there was 
no bona fide liability. 

10. On September 12, 1950, defendant notified the plain¬ 
tiff by telegram that the “government requires indemnity 
bond with surety company in penal sum of $200,000 condition 
to save United States harmless from all damage to” said 
Ideal Cement Company “resulting from failure to remove 
property from site by October 25, 1950,” when defendant 
well knew that defendant and said Ideal Cement Company 
had blocked the removal thereof as aforesaid in their col¬ 
lusion and attempt to force plaintiff to sell said machinery 
and equipment to said Ideal Company at a price grossly 
below its value as aforesaid. In said telegram defendant 
notified plaintiff that the said property would be spld at 
the Court House door in Baton Rouge Parish, Louisiana, to 
the highest bidder for cash, subject to such a surety bond on 
September 27, 1950. In said telegram defendant farther 
asserted, for the purpose of coercing plaintiff, that (plain¬ 
tiff’s said machinery and equipment “is owned by the 
United States” when at that time plaintiff’s ownership 
thereof, subject to his debt to GSA, was recognized by de¬ 
fendant in said sign posted at the gate of the Baton Rouge 
premises as aforesaid, and when in fact the government had 
no right, title or interest therein except for the Unpaid 
balance on purchase price thereof. 
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X. 

In pursuance of said collusion between defendant and the 
Ideal Cement Company, defendant caused said GSA to pub¬ 
lish notice of the proposed sale of plaintiff’s said machinery 
and equipment, and to send out invitations for bids to be 
received until 12 o’clock noon, Central Standard Time, Octo¬ 
ber 5, 1950, at the Dallas, Texas, Regional Office of the 
Public Buildings Service, GSA. A copy of said invitation 
for bids, and the attachments thereto, including an itemized 
statement of said machinery and equipment, is hereto at¬ 
tached, marked Exhibit “B,” and made a part hereof. 

In the terms of sale therein specified notice is given that 
the purchaser is to dismantle and remove said machinery 
and equipment from the premises at purchaser’s expense 
by October 25, 1950, and restore all property damaged by 
such removal to the satisfaction of the United States. 

Thereafter, in said terms of sale, it is stated that the 
Government is advised and believes that such removal can¬ 
not be accomplished by October 25, 1950, and that any 
damages sustained by the owners of the land on which the 
machinery and equipment is located must be indemnified by 
the purchaser in the execution of a satisfactory hold-harm¬ 
less agreement, with surety bond in the sum of $200,000.00, 
thereby stifling bids by others than said Ideal Cement Com¬ 
pany, with the intent, and for the purpose of restricting 
bids to such bid as might be made by said Ideal Cement Com¬ 
pany, in its freedom from such requirements, so as to by 
that means carry out the the collusion between defendant 
and said Ideal Company to sell plaintiff’s said property to 
said Ideal Cement Company, without plaintiff’s consent, 
and to plaintiff’s irreparable damage as aforesaid. 

XL 

In each of the particulars alleged the actions and threat¬ 
ened actions of the defendant have been beyond the legis¬ 
lative power of defendant, and beyond the scope of his 
authority under the Acts of Congress as aforesaid; that 
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defendant’s threat and attempt to sell plaintiff’s property 
under said notice, or otherwise, without plaintiff’s consent, 
and over plaintiff’s protest, has been, and would be, a de¬ 
privation of plaintiff’s property right without due process 
of law, particularly as follows: 

1. Said GSA had divested itself of all title to said real 
estate at Baton Rouge, upon which plaintiff’s machinery is 
situated, and, as a result thereof, defendant then had, and 
now has, no right, title, or interest in said real estate, either 
officially or individually, and therefore has no lawful right 
to interfere with the relation between plaintiff as the owner 
of said machinery and equipment and the Ideal Cement 
Company as the owner of said real estate and boundened 
custodian of plaintiff’s said machinery and equipment, or 
with any element of damage that might accrue either from 
plaintiff to said Ideal Cement Company or from it to 
plaintiff. 

2. That defendant has assumed and is attempting to 
usurp, power to determine priorities for the use of said 
equipment without authority of any law, and in direct viola¬ 
tion of the power vested in the President by the Defense 
Production Act of 1950, and delegated by him to the 
retary of Commerce. 

3. That defendant has assumed, and is attempting to 
usurp, power to requisition plaintiff’s said machinery 
equipment without authority of any law, and in direct 
lation of the provisions of said Defense Production A<jt of 
1950, vesting such power in the President of the United 
States, upon the condition that fair compensation be paid 
the owner as therein provided. 

4. Defendant has assumed, and is attempting to usprp, 
the power to sell plaintiff’s property as aforesaid without 
any authority of law, and in violation of the due process 


Sec- 


and 

vio- 


clause of the 5th Amendment to the Constitution of 


United States, in collusion with said Ideal Cement Company, 


for the fraudulent purpose of depriving plaintiff of 


said property, and the value thereof, and the use thereof, 


the 


his 
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for the unlawful enrichment of said Ideal Cement Com¬ 
pany, to the irreparable injury and damage of plaintiff, 
as aforesaid. 

5. Defendant has, in pursuance of said collusion, placed 
a false valuation on plaintiff’s said property, by classifying 
it as used and depreciated equipment, when defendant 
knows, or could be informed from his own records, that 
said machinery and equipment has not been used, but has 
been preserved from deterioration or depreciation, except 
in such minor instances as not to affect the substantial value 
of the equipment as a whole. Defendant has, particularly 
denied plaintiff’s request that the condition, and present 
value of said equipment, be determined by an impartial 
tribunal, following a joint inspection by engineers of the 
plaintiff and said GSA at the site. 

xm. 

Actual controversies within the jurisdiction of the Court 
exist upon each of the questions stated herein. 

XIV. 

In view of the collusion between defendant and Ideal 
Cement Company hereinbefore alleged, and the actions and 
threatened actions of defendant, and particularly of the 
proposed sale by defendant of plaintiff’s property and 
denial of plaintiff’s right to remove the same without the 
requirement of illegal conditions, as hereinbefore alleged, 
plaintiff will suffer irreparable injury and damage, for 
which plaintiff will have no adequate remedy at law, unless 
defendant is restrained and enjoined from making said sale, 
or any sale of plaintiff’s property without plaintiff’s con¬ 
sent, and from further interfering with plaintiff’s property 
or the removal thereof from the premises of said Ideal 
Cement Company, or from imposing damages upon plaintiff, 
or requiring plaintiff to indemnify the Government upon 
any alleged damage to the Ideal Cement Company, for 
which plaintiff is not, and would not be, liable in law. 

Wherefore, plaintiff prays: 
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1. That the Court grant plaintiff an order for the inspec¬ 
tion of the books, records, files and correspondence of de¬ 
fendant, officially and individually, and of said GSA, to 
determine all arrangements made between defendant and 
said Ideal Cement Company, and all other material facts 
pertaining hereto, to aid plaintiff in the further preparation 
of his case. 

2. That the Court forthwith, and without notice, grant 
plaintiff a temporary restraining order, restraining de¬ 
fendant as Administrator of the General Services Achninis- 
tration, and individually, and his agents, attorneys and 
employees, and all other persons acting under him from 
making said sale, or any sale, of plaintiff’s said machinery 
and equipment, without plaintiff’s written consent, or from 
further interfering with plaintiff as aforesaid. 

3. That the Court forthwith set said cause for a hearing 
for a preliminary injunction, and that upon hearing an 
order be made restraining and enjoining said defendant 
and said others as aforesaid. 

4. That the Court direct that the final hearing herein be 
advanced to the earliest convenient date, and that upon 
final hearing said injunction be made permanent, and that 
plaintiff have a declaratory judgment determining the rights 
and responsibilities of plaintiff and defendant, respectively, 
in said machinery and equipment. 

5. For costs of suit against the defendant individually, 
and for such other relief as to the Court may seem proper 
in the premises. 

S. A. Gtjiberson, Jb. 

Plaintiff 

Zach Lamar Cobb 

929 Citizens National Bank Building 
Los Angeles, California 

Harrison Fargo McConnell 
1416 F Street, Washington, D. C. 

NAtional 2849 
Attorneys for Plaintiff 
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District of Columbia : ss. 

S. A. Guiberson, Jr., being first duly sworn, deposes and 
says that he has read the foregoing complaint by him sub¬ 
scribed, that he knows the contents thereof, that the matter 
and things therein stated are true of his own knowledge. 

S. A. Guibebson, Jr. 

Subscribed and Sworn to before me the undersigned, a 
Notary Public for the District of Columbia, this 2nd day 
of October, 1950. 

Margaret R. Hunt 

Notary Public , D. C. 

My Commission expires June 14,1952. 


(SEAL) 
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(Plaintiff's) Exhibit "A-l" 

In reply refer to: 

AGR-I - 26-PLE 

Plancor 201 

Basic Magnesium, Inc. 

Gabbs, Nevada 

Plancor 226-AO 

Aluminum Company of America 
Baton Rouge, Louisiana 
(Sinter Plant) 

Plancor 402 

Manganese Ore Company 
Las Vegas, Nevada 

Plancor 587 

Anaconda Copper Mining Co. 

Columbus, Montana 

Plancor 707 

Permanente Metals Corp. 

Manteca, California 

Mr. S. A. Guiberson, Jr. 

2361 Hollyridge Drive 
Los Angeles 28, California 


11 Feb 1948 


Conformed 


Dear Mr. Guiberson: 

Under date of November 28, 1947, the War Assets 
ministration, (hereinafter referred to as *‘Seller”), by 
tion of its Real Property Review Board, condition 
approved the sale to S. A. Guiberson, Jr. (hereinafte 
ferred to as “Purchaser”), of all of the machinery 
equipment set forth and identified in War Assets Admf: 
tration Appraisal Division’s Engineering Report 
September 22, 1947, from Plancor 201 (Gabbs), Pla 
226-AO (Baton Rouge), Plancor 402 (Las Vegas), Plan 


dla 


Ad- 
ac- 
ally 
re- 
and 
nis- 
ted 
ncor 
cor 



16 


587 (Columbus), and Plancor 707 (Manteca), on an “as is, 
where is” basis, with the exception of Parsons Townsite, 
Plancor 201 H, and Buildings Nos. 20, 21-24, 26, 27-31, cer¬ 
tain furnaces, coolers, elevators, stores, and parts to be 
used in connection with the above furnaces and coolers at 
Plancor 201 (Gabbs). The purchase price of said machinery, 
equipment, and stores is to be the definite and fixed sum of 
One Million Two Hundred Fifty-Three Thousand Seven 
Hundred Twenty-five Dollars ($1,253,725), which repre¬ 
sents the total of all of the items set forth in the Engineering 
Report, except that said price may be modified as follows: 

(a) By action of the War Assets Administrator in adjust¬ 
ing the price for the machinery and equipment from 
Plancor 201 (Gabbs) because of the contention of Pur¬ 
chaser that War Assets Administration failed to allow 
in the Appraisal for moving costs, if the Administrator 
finds that such allowance is fair and equitable. 

(b) In the event of substitutions of machinery and equip¬ 
ment necessitated by unserviceability of equipment 
listed in Engineering Report, and subsequent adjust¬ 
ment in price. 

In view of the previous sale to others of certain rod and 
ball mills from Plancor 587 (Columbus), the Purchaser is 
to receive similar equipment from Plancor 226-AO (Baton 
Rouge) and said substituted equipment from Baton Rouge 
is to be supplied to the Purchaser at a fair value to be 
determined by the Appraisal Division of War Assets Ad¬ 
ministration. 

Should any part of the machinery and equipment listed 
upon the Appraisal Division’s Engineering Report be found 
to be unserviceable, the Purchaser shall have the option to 
receive machinery and equipment to replace it if suitable 
machinery and equipment is available from the five Plancors 
enumerated above at fair market value fixed according to 
the same appraisal formula upon which the above purchase 


17 


price was set, and the total fixed price set forth above shall 
be modified accordingly. 

Representatives of the Seller and of the Purchaser are to 
visit all Plancors from which machinery, equipment and 
stores are to be sold to the Purchaser hereunder, to inspect 
and identify all equipment. In the event that substitutions 
of machinery and equipment set forth in the Appraisal Divi¬ 
sion’s Engineering Report are deemed advisable due to the 
unserviceability of such equipment, a revision of the En¬ 
gineering Report is to be made showing such changes. 

The Purchaser is to remove all of the machinery and 
equipment purchased by him hereunder by the expiration 
of fifteen (15) months from the date of the acceptance of 
this Letter of Intent. 

Any Machinery, equipment, or stores purchased here¬ 
under, (except townsite or utilities essential to the townsite 
and the excluded machinery and equipment set out herein¬ 
above in Paragraph 1, originally belonging to Plancor 201 
(Gabbs)), and moved to any other site, is to be identified 
and tagged and held at its present site for the Purchaser. 

The War Assets Administration will retain custody and 
maintenance of the equipment covered by this Letter of 
Intent until such equipment is moved pursuant hereto. The 
Purchaser is to reimburse the War Assets Administration 
for its pro rata share of the cost of such custody and main¬ 
tenance, except that the Purchaser is to have the option to 
maintain its own custody of such machinery and equipment, 
and in the event that it elects to do so, no charges for custody 
and maintenance are to be made by the Seller. The Pur¬ 
chaser shall have the right of free access to such machinery 
and equipment at all times and no rental shall be charged 
by the Seller for the leaving of the machinery and equip¬ 
ment in place by the Purchaser for the period of fifteen (15) 
months after the execution of this Letter of Intent. Should 
the machinery, equipment, and stores remain in place for a 
period longer than fifteen (15) months, Purchaser hereby 
agrees that War Assets Administration may move same at 
Purchaser’s expense. 
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Purchaser agrees to remove all machinery, equipment, 
and stores in such manner as is acceptable to Seller and to 
leave the premises in such condition as may be acceptable 
to Seller. The Seller, at its earliest convenience, will furnish 
the Purchaser any available copies of installation drawings, 
diagrams or specifications which it may have relative to the 
machinery and equipment herein involved, including draw¬ 
ings of Plancor 201 (Gabbs), except the Gabbs Townsite. 

The effective date of this sale shall be 12:01 a.m. of the 
date of the acceptance of this Letter of Intent by S. A. 
Guiberson, Jr. The above set forth sum, as modified in 
accordance with the terms hereof, is to be paid in accordance 
with the following terms: 

(a) The sum of One Hundred Twenty-five Thousand Three 
Hundred Seventy-two Dollars and Fifty Cents ($125,- 
372.50) was paid on January 31, 1948, of which any 
amount in excess of 10% of the total purchase price is 
to be credited to the account of the Purchaser, on the 
next succeeding payment. 

(b) The balance of the total sale price is to be paid at the 
fair value of specific machinery and equipment as re¬ 
moved from the various Plancors, except that in any 
event, regardless of the removals of machinery and 
equipment; 

(c) An additional sum of 10% of the total purchase price 
is to be paid by the expiration of four months from the 
date of the acceptance of this Letter of Intent, and in 
addition 

(d) an additional sum of 10% of the total purchase price 
is to be paid by the expiration of six months from the 
date of the acceptance of this Letter of Intent. 

(e) An additional sum equal to 20% of the total purchase 
price is to be paid by the expiration of nine months from 
the date of acceptance of this Letter of Intent; and 
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(f) the balance of the total purchase price is to be paid by 
the end of one year from the date of acceptance bf this 
Letter of Intent. 

(g) Any and all sums paid upon the removal of machinery 
and, equipment hereunder shall be deducted from the 
amounts due pursuant to paragraphs (c), (d), (p) and 
(f) hereinabove. 

(h) Interest at the rate of 4% is to be due and payable upon 
all sums in arrears pursuant to the terms hereof. 

(i) This agreement may be terminated without notice by 
the Seller in the event of any substantial breach on the 
part of Purchaser of any terms and conditions herein 
contained, in which event Purchaser shall be deemed 
to have forfeited all monies theretofore paid. 

(j) Purchaser hereby agrees to comply with the provisions 
of the Housing Expediter’s Directive HED(P) 158- 
WAA-87 dated December 21,1946, and certifies 

“(1) that this property is necessary for, and will 
be used in the Veterans’ Emergency Housing Pro¬ 
gram, and (2) that he has knowledge of the fact that 
Section 35(a) of the United States Criminal Code (18 
U.S.C. 80) makes it a criminal offense to make a wil¬ 
fully false statement or representation to any de¬ 
partment or agency of the United States as l;o any 
matter within its jurisdiction. ’ ’ 

This sale is subject to all of the requirements of War 
Assets Administration Regulations No. 5, as amended. 

There shall be a determination by the Department of Jus¬ 
tice that the proposed disposal is not in violation of the 
United States Antitrust Laws. 

The Seller shall transfer to Purchaser whatever interest 
it may have in the machinery, equipment, and stores herein 
referred to without warranty of title expressed or implied. 

The purpose of this Letter is to advise the Purchaser that 
as soon as the conditions pre-requisite to the consummation 
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of this sale shall have been complied with, the legal details 
and necessary documents incident thereto prepared, title 
will be conferred in you as of 12:01 A.M. on the date of 
acceptance of this Letter of Intent, which is to be taken as 
being the date upon which any expense incurred in the main¬ 
tenance and custody of said machinery, equipment, and 
stores are to be borne by you in accordance herewith. 

The Purchaser will be responsible for all insurance cover¬ 
age, maintenance, assessments and other expenses accruing 
upon the machinery and equipment covered herein, except 
as herein provided, from the date of the Purchaser’s accept¬ 
ance of this Letter. From and after the acceptance of this 
Letter of Intent, Seller shall have no further financial re¬ 
sponsibility in regard to said machinery and equipment of 
any nature whatsoever except for obligations, if any, in¬ 
curred by the Seller prior to said acceptance date. Purchaser 
shall also carry adequate public liability insurance and 
workman’s compensation insurance in such amounts as may 
be acceptable to Seller. 

Seller does not warrant, expressly or impliedly, that the 
future use by Purchaser or others of any equipment, machin¬ 
ery or other facilities incorporated in or any process to be 
practiced with said equipment, machinery, or other facilities 
is free from patent infringement or obligations to pay royal¬ 
ties and does not assume any liability to protect, defend or 
save harmless Purchaser or others against any claims, de¬ 
mands or causes of action arising out of any U. S. patents. 
Purchaser agrees:— 

1. To assume and take over any obligations heretofore 
entered into by Seller or its predecessors in interest to pay 
for the future manufacture, use or sale of any inventions 
covered by a U. S. patent that have been or may be incor¬ 
porated in said equipment, machinery or other facilities. 

2. To impose like obligations on its successors, legal rep¬ 
resentatives, nominees and assigns. 

3. To hold harmless and defend Seller in any patent suit 
directed to the future use of any equipment, machinery or 
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other facilities incorporated in or of any process to be prac¬ 
ticed with said equipment, machinery or other facilities or 
for the collection of profits, damages or royalties arising out 
of such use. 

Subject to the terms and conditions of this Letter of In¬ 
tent, consent is hereby given the Purchaser to enter upon 
Plancor 201 (Gabbs), 226-AO (Baton Rouge), 587 (Colum¬ 
bus), 707 (Manteca), 402 (Las Vegas) and to make reason¬ 
able use of the premises and facilities thereon for purposes 
incident to the disassembling and moving of the machinery 
and equipment set forth in Appendix A or any revisions 
thereof. 

Purchaser will obtain at its own expense and affix to any 
instruments requiring them, such revenue and documentary 
stamps as may be required by law and will pay all recording 
fees incident to recording. 

Seller will make available for Purchaser’s inspection and 
use any and all papers in its custody concerning its title to 
the machinery and equipment herein involved and will furn¬ 
ish copies of such documents, if available to the Purchaser. 

From and after the date of Purchaser’s acceptance of 
this Letter of Intent, Purchaser shall be liable for all taxes 
and assessments upon the machinery and equipment covered 
hereby, including pro ration of 1948 taxes for the period 
from the acceptance date hereof to December 31,1948, both 
inclusive. 

Purchaser warrants that it has not employed any pe rsons 
to solicit or secure this agreement for a commission, per¬ 
centage or contingent fee. 

No member of or delegate to the Congress of the United 
States shall be admitted to any share or part of this agree¬ 
ment or benefit that may arise therefrom, but this provision 
shall not be construed to apply to this agreement if made to a 
corporation for its general benefit. 

Neither this agreement nor any rights of the Purchaser, 
except as herein contained, shall be assigned without the 
expressed written consent of the Administrator. 
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This agreement may be assigned to Guiberson Whitewater 
Cement Company, a Delaware Corporation, but nonethe¬ 
less, in such event, the terms and conditions herein contained 
shall remain binding upon S. A. Guiberson, Jr., as if no 
assignment had been made. 

It is understood and agreed that all the terms and pro¬ 
visions of this Letter of Intent shall survive the execution 
and delivery of final instruments of conveyance. 

The proposed sale of the subject properties is approved 
on the terms and conditions above stipulated only, which 
terms and conditions exclusively govern the entire commit¬ 
ment of War Assets Administrator. 

This Letter of Intent is executed in quadruplicate, and it 
is requested that you indicate your acceptance by having 
same executed by S. A. Guiberson, Jr., and return to this 
Administration three copies thereof. 

Sincerely yours, 

Robert Whittet 

Associate Deputy Administrator 

Office of Real Property Disposal 

Accepted this 11th day of 
February, 1948 

S. A. Guiberson, Jr. 
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(Plaintiff's) Exhibit "A-2" 

GENERAL SERVICES ADMINISTRATION 

Office of Liquidation Service 
In reply refer to: AGD 

Plancor 201 Basic Magnesium, Inc. 

Gabbs, Nevada Jan 28 1950 

Plancor 226-AO Aluminum Company of America 
Baton Bouge, Louisiana (Sinter Plant) 

Plancor 402 Manganese Ore Company 
Las Vegas, Nevada 

Plancor 587 Anaconda Copper Mining Co. 

Columbus, Montana 

Plancor 707 Permanente Metals Corp. 

Manteca, California 

Mr. S. A. Guiberson, Jr. 

2361 Hollyridge Drive 
Los Angeles 28, California 

Dear Mr. Guiberson: 

Following the receipt by you of our communication dated 
January 16, 1950, you conferred at length with us concern¬ 
ing the problems and requirements therein set forth. As a 
result of these conferences with you, as well as certain col¬ 
lateral conferences which we have been holding with other 
parties with whom we have contracted for the sale of certain 
of the real properties upon which are situated some of the 
buildings, machinery and equipment involved in our trans¬ 
action with you, we have evolved the following understand¬ 
ing which when concurred in by your subscription to this 
letter, will be designated as a Memorandum of Understand¬ 
ing. This Memorandum of Understanding will then con¬ 
stitute an amendment to the Letter of Intent executed be¬ 
tween you and War Assets Administration, under ddte of 
February 11,1948. 
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Your Contract of Purchase, dated February 11, 1948, 
designated as a “Letter of Intent” was modified (a) by an 
agreement between you and War Assets Administration, 
dated October 28, 1948, (b) by a three-party agreement of 
August 10,1949, between you, this Administration and Basic 
Refractories, Inc., and (c) by a letter agreement between 
you and this Administration, dated August 17, 1949. Said 
Letter of Intent, together with the aforesaid modifications 
are referenced herein as “Letter of Intent”. 

Except to the extent that the same is modified and amend¬ 
ed by this Memorandum of Understanding, all the provi¬ 
sions of the aforesaid Letter of Intent of February 11,1948, 
shall remain in full force and effect. The indebtedness owing 
by you to the Government thereunder is to be adjusted and 
credited only to the extent set forth in this Memorandum 
of Understanding. 

1. Plancor 402 , Las Vegas, Nevada. Except for the items 
of machinery and equipment constituting a gyratory 
crusher and ball mill together with such spare parts and 
appurtenances as are now located on the plancor site, 
which is more particularly described in Exhibit “A”, 
attached hereto, there is to be immediately released and 
excluded from your Letter of Intent, all of the machin¬ 
ery and equipment located upon this plancor site which 
you contracted to purchase. In consideration of such 
release you will be contemporaneously credited with the 
sum of $169,367.80 dollars on your indebtedness to the 
Government. The excepted machinery and equipment 
described on Exhibit “A” hereto attached, must be re¬ 
moved by you from the plancor site within one (1) year 
from date hereof. The Purchaser, (Manganese, Inc.) 
of this plancor will have the right, at its expense, to 
move such excepted machinery and equipment to any 
place upon the plancor site selected by such Purchaser 
and store the same until it is removed by you. It is also 
understood that said Manganese, Inc. may make avail¬ 
able to you any other equipment which you are releas- 
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ing and which it does not require for its business opera¬ 
tion at prices set forth on the Exhibit hereto attached, 
marked Exhibit “B”, and upon terms corresponding 
to the liquidation terms hereafter set forth. 

2. Plancor 201, Gdbbs, Nevada. Effective immediately 
upon your concurrence in Memorandum of Undersiand- 
ing, there will be released and excluded from said Letter 
of Intent the property located on Plancor 201, Gabbs, 
Nevada, as described on Exhibit “C” hereto attached. 
Contemporaneously with the release of the said prop¬ 
erty and the return of the same to the General Services 
Administration inventory, you will receive credit on 
your purchase money indebtedness for the sum of $65,- 
109.50, less the sum of $15,865.75 (representing $10,- 
515.75 owing by you to Basic Refractories, Inc. for cer¬ 
tain removal work heretofore performed for you:: ac¬ 
count, and $5,350.00 which will become due and owing 
to Basic Refractories, Inc. pursuant to contract of 
December 21,1949 between General Services Adminis¬ 
tration and Basic Refractories, Inc.). 

The remaining buildings, or any number of them located 
i on this plancor site which were covered by the Letter of 
• Intent of February 11,1948 may be sold by you within 
a period of sixty (60) days from date hereof on terms 
and conditions which must be first approved by General 
Services Administration. If a sale of such remaining 
buildings is not affected within said sixty (60) day 
period, your entire right and interest therein will ter¬ 
minate. It will then be the purpose of General Services 
Administration to make the best disposition possible of 
said remaining buildings and the net proceeds, if any 
therefrom, will be credited to your account. 

The remaining property (exclusive of the property 
above listed and the buildings aforementioned) which 
you contracted to purchase under said Letter of Intent 
and which is located on this plancor must be removed 
by you from the plancor site within a period of one (1) 
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year from date hereof. A failure so to do will constitute 
a default in this Memorandum of Understanding and 
in the Chattel Mortgage hereafter referenced. 

You agree that said remaining personal property which 
may remain on plancor site for a period of one (1) year 
may be moved by Basic Refractories, Inc. at its expense 
and stored at any place on the plancor site selected by it. 

3. Plancor 587, Anaconda Copper Mining Co., Columbus, 
Montana. The rights of the parties hereto with refer¬ 
ence to Plancor 587 have been settled by previous agree¬ 
ment as delineated in War Assets letter of December 
15,1948, concurred in by you on December 20,1948, and 
are not to be affected in any way by this Memorandum 
of Understanding. 

4. Plancor 226-AO Baton Rouge, Louisiana. The machin¬ 
ery and equipment located upon this plancor site must 
be removed by you within six (6) months from date 
hereof unless an agreement is reached between you and 
the Purchaser of the plancor extending the time limita¬ 
tion of one (1) year presently provided by contract 
between General Services Administration and said Pur¬ 
chaser within which one (1) year period General Ser¬ 
vices Administration is obligated to completely effect 
said removal. Such extension, if obtained, must contain 
conditions satisfactory to General Services Administra¬ 
tion. 

5. Plancor 707 Manteca, California. It is understood that 
you will promptly confer with the Director of the Na¬ 
tional Industrial Reserve, Mr. C. D. Williams, of Gen¬ 
eral Services Administration for the purpose of ascer¬ 
taining what machinery and equipment is desired by 
him out of the property which you contracted to pur¬ 
chase upon this plancor site. When this information is 
ascertained you will release as much of such property 
as will not be required by you in your cement operation. 
Such of this property as you release will be credited at 
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prices prescribed on Exhibit “D” attached hereto. Snch 
of this property as you retain must be removed from 
the plancor premises within one (1) year from pate 
hereof. You will also pay at once the accrued protec¬ 
tion and maintenance cost charged against you on this 
plancor property. 


On or before thirty (30) days from date hereof the balance 
of your total obligation for the purchase price of the p 
erty which you contracted to purchase under the Lette 
Intent aforesaid, as adjusted pursuant to the terms he 
shall be definitely ascertained. Said principal sum tog' 
with accrued interest thereon, accrued protection and 
tenance expenses and taxes, together with any other am 
owing by you under said Letter of Intent, shall be liquid^ 
in the following manner. 
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Said aggregate sum shall be payable in quarter an 
installments over a period of six (6) years commen 
July 1,1950. The first four (4) quarterly installmj 
shall be in the amount of Twenty Thousand Do 
($20,000) each and the remaining indebtedness shajl be 
paid in twenty (20) equal quarter annual installments 
extended over the following five (5) years. The unpaid 
balance of the indebtedness shall bear interest at 
rate of four percent (4%) per annum, which intej 
shall be payable quarter annually also beginning July 
1,1950. 


the 

rest 


Upon your compliance with the requirements hereof, and 
within a period of sixty (60) days thereafter, this Adminis¬ 
tration will vest title in you (by transfer instruments vkth- 
out warranty of title, expressed or implied) to the remain¬ 
ing properties purchased by you and you will contemporane¬ 
ously therewith execute your promissory note for the pur¬ 
chase price secured by purchase money and chattel mortgage 
liens in form and substance satisfactory to General Ser¬ 
vices Administration. 
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It is the purpose and understanding of the General Ser¬ 
vices Administration and yourself that you shall be per¬ 
mitted to install said property in your proposed cement 
plant in Riverside County, California, for the operation 
thereof, upon such terms and conditions for the protection 
of the lien of General Services Administration as it may 
find necessary. 

Within thirty (30) days from date hereof, you will furnish 
to this Administration a complete personal financial state¬ 
ment of recent date certified by a certified public accountant; 
and thereafter will promptly furnish to this Administration 
any information which it desires of you in reference to said 
financial statement and your financial condition. 

Within thirty (30) days from date hereof, and at any 
event before transfer of title is made, all property lists 
covering the property purchased by you will be firmed up 
by you to the satisfaction of this Administration. 

This Memorandum of Understanding is executed in quad¬ 
ruplicate. It is requested that you indicate your concur¬ 
rence therein by subscribing this letter at the place indicated 
below for your signature, and return three copies to this 
office. 

Sincerely yours, 

/s/ John H. Joss 
John H. Joss 
Commissioner 

Accepted and concurred in this 
28 day of January, 1950. 

/s/ S. A. Guiberson, Jr. 

S. A. Guiberson, Jr. 
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(Plaintiff's) Exhibit "B" 

GENERAL SERVICES ADMINISTRATION 
REGIONAL OFFICE, PUBLIC BUILDINGS SERVICE 
1114 COMMERCE STREET 
DALLAS 2, TEXAS 

Offering No. GSA-PBS-R-197 
INVITATION FOE BIDS 
For Sale of Machinery and Equipment 

Pursuant to the terms of a contract entered into between 
S. A. Guiberson, Jr., of Los Angeles, California, and the 
United States dated February 11, 1948, as amended, pro¬ 
viding for the purchase by the said Guiberson of cerjfcain 
machinery and equipment, consisting principally of kilns, 
mills, agitators and related processing equipment, located at 
Baton Rouge, Louisiana, former Aluminum Company of 
America (Sinter Plant) Plancor 226-AO, which contract is 
in default as to the requirements for removal of said machin¬ 
ery and equipment from the real property in which it isj in¬ 
stalled and on which it is located, which real property is 
owned by a third party, the General Services Admin is :ra- 
tion offers for sale for the account of S. A. Guiberson, tfr., 
the said machinery and equipment, a detailed list of which 
is attached hereto and made a part hereof , identified as 
“Exhibit B”. 

Bids will be received until 12:00 o’clock noon, Central 
Standard Time, October 5, 1950, at the Dallas, Texas, Re¬ 
gional Office of Public Buildings Service, General Services 
Administration, at which time, in a room to be designated 
by the Regional Director, they will be publicly opened and 
read. 

Terms of Sale 

(1) Cash on execution of formal contract of sale which 

be within five (5) days from notice of award. Success¬ 
ful bidder must execute contract satisfactory to the 
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government, and pay remainder of purchase price in 
cash within five (5) days of notice of award. 

(2) Property is offered 4 ‘as is, where is”, and without 
warranty of title, expressed or implied, purchaser to 
dismantle and remove from the premises, at purchas¬ 
er’s expense by October 25, 1950, and to restore all 
property damaged by such removal to the satisfaction 
of the United States. 

(3) Property is offered in its entirety and no bids for in¬ 
dividual items or groups of items will be considered. 

(4) The Government is obligated to remove the machin¬ 
ery and equipment and restore any property damaged 
by such removal by October 25,1950, unless an exten¬ 
sion of time can be negotiated with the owners of the 
land, which extension the Government has been unable 
to obtain. The Government is advised and believes 
that such removal cannot be accomplished by October 
25, 1950, but that removal will require six weeks to 
three months’ time. Any damages sustained by the 
owners of the land on which the machinery and equip¬ 
ment is located must be indemnified by the purchaser 
of the machinery and equipment, and the Government 
will ill require such purchaser to execute a satisfac¬ 
tory hold-harmless agreement, with surety bond in 
the sum of $200,000, payable to the United States and 
executed by a surety company satisfactory to the 
United States, the form and substance of the said 
surety bond also to be satisfactory to the United 
States. 

(5) The Government reserves the right to reject any and 
all bids. 

(6) Each bid shall be accompanied by a certified check, 
cashier’s check, bank draft, or money order for 10% 
of the purchase price, the remainder of such purchase 
price to be paid within five (5) days after notice of 
award. 

(7) All information required by the attached bid forms 
must be furnished, with details as required. 
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(8) All bids submitted shall be deemed to have beeij made 
with the full knowledge of all of the terms, conditions, 
and requirements contained. 

(9) The machinery and equipment is now subject to in¬ 
spection by prospective bidders. It is located in build¬ 
ings now owned by the Ideal Cement Company at 
Baton Rouge, Louisiana, and was formerly identified 
as the Sinter Plant, operated by the Aluminum Com¬ 
pany of America for the United States during World 
War II. The failure of any bidder to inspect, or to be 
fully informed as to the condition of all or any portion 
of the machinery and equipment offered, will not con¬ 
stitute grounds for any claim or demand for ajiy ad¬ 
justment or withdrawal of the bid. 

(10) General Services Administration will have a represen¬ 
tative of its Property Management Division on tie site 
during business hours of all business days up to the 
date of the bid opening to explain generally t|he re¬ 
quirements with respect to restoration of any prop¬ 
erty of the Ideal Cement Company damaged lby the 
removal of the machinery and equipment included in 
this sale, the definitive terms with respect tcj> such 
restoration to be included in the final contract of $ale. 

(11) The descriptions of the machinery and equipment in¬ 
cluded in this sale, and the locations of such machinery 
and equipment, which will be designated by the Gen¬ 
eral Services Administration representative <|>n the 
site, are believed to be fully specific for purposes of 
identification. Any error or omission in such descrip¬ 
tion shall not constitute any ground or reason for non¬ 
performance of the contract or claim by the successful 
bidder for any allowance, refund, or deduction! from 
the original price. With respect to said machinery and 
equipment, the Government does not make any guaran¬ 
tee or warranty whatsoever, expressed or implied, as 
to quantity, quality, character or condition, sfze or 
kind and as to any patent rights or liabilities Arising 
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out of the use or sale thereof; or that same are in con¬ 
dition or fit to be used for the purpose for which in¬ 
tended. 

(12) Bids must be executed and submitted in DUPLICATE 
on the Bid form accompanying this INVITATION 
FOR BIDS. Bids submitted in any other manner may 
be summarily rejected. 

(13) A bid executed by an attorney or agent on behalf of 
the bidder shall be accompanied by two authenticated 
copies of his Power of Attorney or other evidence of 
his authority to act on behalf of the bidder. If the 
bidder is a corporation, the CERTIFICATE OF COR¬ 
PORATE BIDDER must be executed. If the bid is 
signed by the secretary of the corporation, the CER¬ 
TIFICATE must be executed by some other officer of 
the corporation under the corporate seal. In lieu of 
the CERTIFICATE OF CORPORATE BIDDER, 
there may be attached to the bid copies of so much of 
the records of the corporation as will show the official 
character and authority of the officer signing, duly 
certified by the secretary or assistant secretary, under 
the corporate seal, to be true copies. 

(14) The sale number and bid-opening date must be plainly 
marked in the lower left hand comer of envelopes in 
which bids are submitted as follows: “Bid on GSA- 
PBS-R-197; Opening date October 5, 1950”. Bids re¬ 
ceived which are not so identified need not be con¬ 
sidered, and may be rejected. As example: 


Return Address: 

Sealed Bid 

Not to be opened until: 

12:00 Noon C.S.T. 

October 5,1950 

Offering No. GSA-PBS-R-197 

Bid No. 


To: 

General Services Adminis¬ 
tration 

Regional Office 
Public Buildings Service 
1114 Commerce Street 
Dallas, Texas 





33 


(15) It will be the duty of each bidder to see that his bid is 
delivered within the time and at the place prescribed 
in this Invitation. Bids received prior to the time of 
opening will be securely kept, unopened. The person 
whose duty it is to open them will decide when the 
specified time has arrived and no bid received there¬ 
after will be considered. Regardless of when post¬ 
marked, no bid will be considered unless it is actually 
received on or before 12 o’clock noon, C.S.T., October 
5, 1950, by the G.S.A. Regional office aforesaid. No 
responsibility will attach to the General Services Ad¬ 
ministration or any agent or employee thereof for the 
premature opening of a bid not properly addressed or 
identified. 

(16) Bids may be withdrawn on written or telegraphic re¬ 
quest which must be received from bidders prior to 
the time fixed for opening. Bids may be modified in 
the same manner and upon compliance with the same 
terms and conditions of this Invitation. Negligence on 
the part of the bidder in preparing the bid confer!; no 
right for the withdrawal of the bid after it has been 
opened. 

(17) All bids received shall be deemed to be continuing 
offers from the date of opening of bids until accepted 
or rejected by the General Services Administration; 
provided, however, that after 20 days have elapsed 
from the date of the opening, any bidder not haying 
received notice of rejection may consider his bid re¬ 
jected. No bid may be withdrawn during said 20 day 
period. 

(18) The deposits accompanying bids of unsuccessful bid¬ 
ders will be returned, without interest, as promptly as 
possible. 

(19) The foregoing Invitation and Notice, with all instjruc- 
tions, terms, and conditions as set forth herein and the 
bid, when accepted by the United States shall consti 
tute an agreement for sale by the successful bidder and 
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the United States. Such agreement shall be supple¬ 
mented by a formal contract of sale and by the formal 
instrument or instruments of transfer unless modified 
in writing and signed by both parties. No oral state¬ 
ments or representations made by, for, or ostensibly 
on behalf of either party shall be a part of such con¬ 
tract. Nor shall this contract or any interest therein 
be transferred or assigned by the successful bidder. 

(20) In the event of default after notice of acceptance, but 
prior to the execution and delivery of the formal in¬ 
struments of transfer, the deposit, together with all 
payments subsequently made on account shall be re¬ 
tained as liquidated damages and shall become the 
property of the United States. 

(21) The successful bidder agrees to assume possession of 
and all responsibility for the care and handling of the 
property sold simultaneously with the execution of the 
final contract of sale; and to pay any and all personal 
property taxes which may accrue from that date. 

(22) Notice by the General Services Administration of ac¬ 
ceptance or rejection of a bid shall be deemed to have 
been sufficiently given when telegraphed or mailed to 
the bidder of his duly authorized representative at the 
address supplied to General Services Administration 
in the bid. 

[Forms for bid and detailed list of machinery and equip¬ 
ment omitted with reference to court file therefor]. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

[Title omitted] 

Motion for Preliminary Injunction 

Plaintiff, S. A. Guiberson, Jr., moves the Court for a Pre¬ 
liminary Injunction in the above entitled cause, enjoining 
the Defendant, as Administrator of the General Services 
Administration, and individually, his agents, servants, em¬ 
ployees, attorneys, and all persons in active concert or par¬ 
ticipation with them, officially or individually, pending the 
final hearing and determination of this cause, from selling, 
or disposing of the title or possession of that certain ms chin 
ery and equipment described in Exhibit “B” attached to 
Plaintiff’s Complaint, and now situated on property owned 
and possessed by the Ideal Cement Company at Baton 
Rouge, Louisiana, and from interfering with Plaintiff, his 
employees and agents, in his right to possession and repos¬ 
session thereof under his right and title thereto. 

The grounds in support of this motion are as follows: 

1. Unless as restrained as prayed, the Defendant will im¬ 
mediately, after receiving bids under the Notice of Sale at¬ 
tached to Plaintiff’s Complaint as Exhibit “B” thereof, 
proceed to sell said machinery and equipment thereunder, 
or by private sale thereafter, and deliver the possession 
thereof to the purported purchaser under said sale, or to 
other persons unknown to Plaintiff, and deprive Plaintiff 
of his property and property rights therein, and conceal and 
obscure Plaintiff’s means of proving the present condition 
and value thereof, all without due process of law, in violation 
of Plaintiff’s constitutional rights, and outside the legisla¬ 
tive, or any legal, authority of Defendant, either officially 
or individually. 

2. Immediate and irreparable injury, loss and damage 
will result to Plaintiff by reason of the action threatened by 
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Defendant as is more particularly set forth in the absolute, 
verified Complaint herein, and as is above stated, and as 
further supported and set forth in the Affidavits filed in 
support hereof. 

3. If Defendant, in the actions threatened by him, either 
officially or individually, sells Plaintiff’s said machinery and 
equipment, and causes evidence of its present condition and 
value to be obscured or lost, any judgment which this Court 
may later render on final determination of this cause will 
be ineffective. 

4. If this preliminary injunction is granted, the injury, if 
any, to Defendant herein, if final judgment be in his favor, 
either officially or individually, will be inconsiderable and 
will be adequately indemnified by bond. 

Dated this 4th day of October, 1950. 

Zach Lamar Cobb 

929 Citizens National Bank Building 

Los Angeles, California 

Harrison Fargo McConnell 

1416 F Street, Washington, D. C. 

NAtional 2849 

Attorneys for Plaintiff 

[Points and authorities omitted] 
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(Filed October 5, 1950) 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

[Title omitted] 

Affidavit of Henry J. Burt 
In Support of Motion for Preliminary Injunction 

I 

Henry J. Burt, being duly sworn, on oath deposes and 
says: 

1. That he resides at 4500 South Sixth Street, Louisville, 
Kentucky. 

2. That on August 4, 1950, he accompanied Zach Lamar 
Cobb, Attorney for Plaintiff, Guiberson, to the office of De¬ 
fendant, Jess Larson, in the General Services Administra¬ 
tion, in Washington, D. C., to deliver the letter of that date 
from said Guiberson to said Larson, a photostatic copy of 
which is being filed herein by Plaintiff, to which reference 
is made. 

3. That he and said Cobb were received by the Defendant, 
Larson, in his office, for a discussion of the Defendant’s 
letter to Plaintiff dated August 1, 1950, a photostatic copy 
of which is attached to the Affidavit of the Plaintiff as Ex¬ 
hibit “C-l”, and Plaintiff’s said reply thereto. 

4. In this discussion Defendant, Larson, stated thqt he, 
Larson, had determined that Plaintiff’s said machinery and 
equipment was needed by said Ideal Cement Company at 
Baton Rouge, Louisiana, for the manufacture of cement 
there more than it was needed by the Plaintiff, Guiberson, 
for the construction of his projected cement plant in River¬ 
side County, California, and that, if necessary, he, Defend¬ 
ant Larson, would sell said machinery and equipment to 
said Ideal Cement Company, and account to Plaintiff only 
for the amount of cash Plaintiff had paid under his contract, 
and appropriate any balance received from said Ideal 
Cement Company to the Government. 
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5. Said Cobb, as Plaintiff’s Attorney, immediately pro¬ 
tested and objected to the stand so taken by Defendant Lar¬ 
son. Affiant and said Cobb then returned to the Statler Hotel 
and reported said conversation to Plaintiff, Guiberson. 

6. That he is familiar with the machinery and equipment 
purchased by Plaintiff, S. A. Guiberson, Jr., from the War 
Assets Administration, and its successor, the General Ser¬ 
vices Administration, that is in issue in this case, and with 
the real estate upon which it is situated at Baton Rouge, 
Louisiana. 

7. That during or about the last week of August, 1950, he 
visited said site at Baton Rouge to make an inspection of 
said machinery and equipment for and in behalf of Plain¬ 
tiff, Guiberson. Upon reaching the gate to the site and find¬ 
ing a public notice posted at the gate, he had the gate, sign, 
and himself photographed, and attaches a photostatic copy 
thereof hereto, as Exhibit “ A-3”, and makes it a part hereof 
by reference. 

8. He also found that the gate to the premises was kept 
under lock and key, by said Ideal Cement Company, as 
custodian. 

9. Upon displaying his credentials from Mr. Guiberson 
to the Ideal Cement Company representative, and asking 
leave to inspect Mr. Guiberson’s machinery and equipment, 
he was allowed to go through the plant only upon condition 
that he be accompanied by, and he was accompanied by, a 
representative of said Ideal Cement Company. 

Henry J. Burt 
Henry J. Burt 

Sworn to and subscribed before me 
this 5th day of October, 1950. 

SEAL Florence L. Sullivan 
Notary Public 
District of Columbia 

My commission expires Jan. 31,1953. 
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(Filed October 5, 1950) 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

[Title omitted] 

Affidavit of Plaintiff 

In Support of Motion for Preliminary Injunction 

1. That he is Plaintiff in the above entitled cause. 

2. That he is the owner of certain machinery and equip¬ 
ment listed in Exhibit “B” attached to Plaintiff’s Com¬ 
plaint, under that certain contract, attached to the Com¬ 
plaint as Exhibit “A-l”, vesting title thereto, in Plaintiff 
as of February 11, 1948, at 12:01 A.M. 

3. On January 28, 1950, Plaintiff and Defendant entered 
into the Memorandum of Understanding attached l o the 
Complaint as Exhibit “A-2”, modifying the terms of pay¬ 
ment, as alleged in the Complaint (Page 2), and contain¬ 
ing a paragraph relative to the removal of Plaintiff’s said 
machinery and equipment from the site where situated in 
Baton Rouge, Louisiana, as follows: 

“Plancor 226-AO Baton Rouge, Louisiana. The machin¬ 
ery and equipment located upon this plancor site must 
be removed by you within six (6) months from date 
hereof unless an agreement is reached between you and 
the Purchaser of the plancor extending the time limita¬ 
tion of one (1) year presently provided by contract 
between General Services Administration and saijl Pur¬ 
chaser within which one (1) year period General Serv¬ 
ices Administration is obligated to completely effect 
said removal. Such extension, if obtained, must contain 
conditions satisfactory to General Services Administra¬ 
tion.” 

4. Thereafter, on or about the 19th day of July, 1950, 
all right, title, and interest of the General Services Admin¬ 
istration, and of the Government, was conveyed to M. A. 
Rikard, Robert F. Nichols, and George L. Morris, by con- 
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veyance duly recorded in the Conveyance Records of the 
Parish of East Baton Rouge, Louisiana, on said July 19, 
1950, which contained the express reservation that the Gen¬ 
eral Services Administration “itself, its successors, and 
assigns”, were granted by the purchasers “the right to 
remove” Plaintiff’s said machinery and equipment “at any 
time within one year from October 25, 1949,” and with the 
reservation of “the necessary right of ingress and egress, 
for the inspection of” said machinery and equipment “and 
the removal thereof at any reasonable time or times.” 

5. Thereafter, on or about July 27, 1950, said Rikard, 
Nichols, and Morris, conveyed said real estate to said Ideal 
Cement Company, and conveyance was recorded in the Con¬ 
veyance Records of said Parish on July 27,1950, and there¬ 
upon said Ideal Cement Company became sole fee owner of 
said land, charged with notice, and having knowledge, of 
Plaintiff’s said right of inspection and removal of said 
machinery and equipment by Plaintiff. 

6. That the said General Services Administration, and 
Government, have no right, title, or interest, in said machin¬ 
ery and equipment except for the unpaid portion of the 
purchase price thereof, and such lawful charges as may 
be made under said contract. That all payments due have 
been made except that due on October 1, 1950. That it was 
tendered by cashier’s check on August 31, 1950, and upon 
the refusal thereof, as alleged in the Complaint (Page 7), 
said tender was made on September 29, 1950, in currency, 
amounting to $28,000.00, in the office, and to the authorized 
officer, of the General Services Administration in Washing¬ 
ton, D. C., Plaintiff now prays an Order of Court permit¬ 
ting him to deposit said $28,000.00 with the Clerk of Court, 
or such other amount as the Court may find to be due. 

7. Under said Exhibit “A-l” contract, Plaintiff is obli¬ 
gated to give Defendant, as Administrator, a Note for the 
unpaid balance of the purchase price on said machinery and 
equipment, payable as provided in said Exhibit “A-2” 
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Memorandum of Understanding. Plaintiff has asked De¬ 
fendant for a Bill of Sale to him and for a form of Note 
and Mortgage, but Defendant has failed and refused to pro¬ 
vide the same without restrictions and conditions not au¬ 
thorized by law or contract. 

8. Although (a) said removal provision in said Exhibit 
“A-2” Memorandum of Understanding terminated when 
the Government parted with title to said real estate, and 
(b) although Plaintiff, as assignee of the Government and 
owner of said machinery and equipment, had additional 
time in which to move the equipment, as provided in said 
Conveyance to Rikard, et al, and (c) although Defendant 
had the authority under the Exhibit “A-l” agreement to 
move said machinery and equipment at the expense of 
Plaintiff, nevertheless, Defendant, acting without authority 
of law, and in violation of Plaintiff’s constitutional rights, 
and in denial of his right of due process of law: 

(A) Has unlawfully declared Plaintiff in default 
on his said contract without foundation in law or fact, 
on the purported ground of his failure to remove said 
machinery and equipment from said premises; 

(B) Has made an unlawful declaration of default 
so the illegal ground for advertising Plaintiff’s said 
machinery and equipment for same; 

(C) Has made said declaration of default, and pub¬ 
lished said advertisement of sale, as the means of an 
unlawful attempt to coerce Plaintiff and force him 
to sell said machinery and equipment to said Ideal 
Cement Company for $810,000, when its replacement 
value is approximately $3,000,000, and when the Ideal 
Cement Company would thereby be unlawfully en¬ 
riched, and Plaintiff irreparably damaged, approxi¬ 
mately to the extent of $2,000,000 ; 

(D) That it is the purpose and intent of tie De¬ 
fendant to reject all sealed bids received in reply 
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to said Exhibit “B” advertisement and sell Plain¬ 
tiff’s machinery and equipment to said Ideal Cement 
Company at private sale; 

(E) And in said unlawful effort, of coercion and 
intimidation, has refused Plaintiff’s request for a 
fair inspection of said machinery and equipment, and 
a fair appraisal of its true replacement value, by the 
engineers of Plaintiff and the defendant, before an 
impartial tribunal on the ground; 

all as is shown by the letters and telegrams from Defendant, 
and said Ideal Cement Company, to Plaintiff, photostatic 
copies of which are hereto attached as “C-l to C-15”, and 
made parts hereof. 

9. That by reason of the averments in the verified Com¬ 
plaint above, the affidavits in support of this motion of pre¬ 
liminary injunction, and the Exhibits attached thereto, un¬ 
less a preliminary injunction is granted by this court, plain¬ 
tiff will suffer immediate and irreparable injury, loss and 
damage amounting to approximately $2,000,000, for which 
certain damage Plaintiff has no adequate or complete rem¬ 
edy at law, and, further that if said preliminary injunc¬ 
tion is not granted to preserve the status quo of the litiga¬ 
tion, any judgment which this Court may or might later 
on render on final determination of the cause will become 
ineffective immediately. 

10. That Defendant is protected from loss by the custody 
of the Plaintiff’s statement and equipment, and the value 
thereof. If this statement be contested, Plaintiff is ready to 
execute such surety bond as the Court may order to protect 
the Defendant against any lawful loss or damage. 

11. That he has asked Defendant for photostatic copies 
of his communications to Defendant, and is assured of them 


45 

before hearing. He will then ask leave to file said 
stats. 

S. A. Guiberson, Jr. 

S. A. Guiberson, Jr. 

Subscribed and sworn to before me this 4th day 
tober 1950. 

(SEAL) 

Margaret R. Hunt 
Notary Public 
District of Columbia 
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My Commission expires June 14,1952. 

Service of the foregoing together with receipt of copy 
hereof is hereby acknowledged this 4th day of October 1950. 

Edward Hickey 

Special Assistant to the Attorney 
General of the United States 
By- 
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(Filed October 11,1950—all exhibits of “C” series) 

(Plaintiff's) Exhibit "C-l" 

GENERAL SERVICES ADMINISTRATION 
WASHINGTON 

Office of the Administrator 
August 1,1950 

(SEAL) 

Mr. S. A. Guiberson, Jr. 

2361 Hollyridge Drive 
Los Angeles 28, California 
Dear Mr. Guiberson: 

You have received previous letters from this Administra¬ 
tion informing you that it was imperative that you remove 
the property you have purchased from the government 
from the site it now occupies at Baton Rouge, Louisiana. 

You are further aware of the terms of the government’s 
agreement with you, whereby you agreed to remove this 
property prior to July 28,1950. You know that the govern¬ 
ment cannot give you any additional time, unless a satis¬ 
factory arrangement can be worked out with the owners of 
the land. 

This is to inform you that I have this date been served 
notice by the Ideal Cement Company, owners of the land, 
that they wish to make immediate use of this property, and 
it must be made free and unencumbered by the government. 
Therefore, it will be necessary for you to remove this prop¬ 
erty immediately. Otherwise, we will be forced to dispose of 
the property and credit your account. 

I will expect to hear from you at once regarding your 
plans for removal in order that I might have something 
concrete to take up with the present owners of the land. 
You realise, of course, that your failure to remove this 
property within the time stated has made your entire con¬ 
tract subject to cancellation. 

Sincerely yours, 

Jess Larson 



(Plaintiff's) Exhibit "C-2" 

(Western Union Telegram) 


KC124 1950 AUG 7 PM 2 3? 

K. DVEO 19 LONG DL PD-WUX DENVER COLO 7 1123A- 
S A GUIBERSON JR- 

HOTEL STATLER WASHDC- 

SINCE YOUR TIME LIMIT EXPIRED JULY 28 ON BATON ROUGE 
PROPERTY ANY DEALINGS ON OUR PART WILL HAVE TO BE 
WITH GENERAL SERVICES ADMINISTRATION. WE HAVE 
INFORMED THEM THAT WE ARE READY TO MEET WITH 
THEM AT THEIR CONVENIENCE TO NEGOTIATE WITH REGARD 
TO BATON ROUGE EQUIPMENT AND SUGGEST THAT YOU 
DISCUSS THIS MATTER WITH GENERAL SERVICES OFFICIALS 
AT WHOSE INSTANCE WE ARE PREPARED TO RETURN TO 
WASHINGTON FOR FURTHER DISCUSSIONS- 

IDEAL CEMENT CO CRIS DOBBINS EXEC VICE PRES- 


(Plaintiff's) Exhibit %% C-3" 

(Western Union Telegram) 

KC238 

K. DVD428 LONG NL PD-WUX DENVER COLO 9- 
S A GUIBERSON JR- 

HOTEL STATLER WASHDC- 

MESSAGE RECEIVED FROM GENERAL SERVICES ADMINISTRA¬ 
TION TODAY INFORMS US THAT IT WOULD BE SATISFACTORY 
FOR US TO ENTER INTO NEGOTIATIONS DIRECT WITH YOU 
FOR THE PURCHASE OF EQUIPMENT ON OUR PROPERTY] AT 
BATON ROUGE, REQUESTING THAT WE KEEP GENERAL 
SERVICES OFFICE INFORMED AS TO THE PROGRESS OF SUCH 
NEGOTATIONS. THEREFORE, IF THIS PROCEDURE MEETS WITH 
YOUR APPROVAL, MR. MATTHEWS AND I CAN ARRANGE)TO 
REACH WASHINGTON TUESDAY AFTERNOON, AUGUST 15 AND 
WILL MEET WITH YOU WEDNESDAY MORNING, AUGUST 16. 
PLEASE ADVISE BY WIRE YOUR APPROVAL OF THIS ARRANGE¬ 
MENT AND SUGGEST TIME AND PLACE FOR OUR NEGOTIA¬ 
TIONS. PERSONAL REGARDS- 

IDEAL CEMENT CO CRIS DOBBINS EXEC VICE PRES- 
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(Plaintiff's) Exhibit "C-4' 


(Western Union Telegram) 

I960 AUG 9 PM 12 49 

LDC101 GOVT DL PD-WUX WASHINGTON DC 9 1157A- 

S A GUIBERSON JR- 

STATLER HOTEL WASHDC- 

I FEEL THE PRACTICAL ASPECTS OF THE MATTER OF THE 
EQUIPMENT AT BATON ROUGE ARE PARAMOUNT. THEREFORE 
I HAVE INSTRUCTED THE IDEAL CEMENT COMPANY TO 
NEGOTIATE DIRECTLY WITH YOU FOR ACQUISITION OF THE 
EQUIPMENT AND TO KEEP THIS OFFICE INFORMED AS TO 
THE PROGRESS OF NEGOTIATIONS. END/OA- 

JESS LARSON ADMINISTRATOR- 


(Plcrintiff's) Exhibit "C-5" 

Washington, D. C. 
August 17,1950. 

Mr. S. A. Guiberson, Jr. 

Hotel Statler 
Washington, D. C. 

Dear Mr. Guiberson: 

This will acknowledge yours of August 17th, addressed to 
Messrs. Dobbins and Matthews, representing the Ideal 
Cement Company of Denver, Colorado, by which you offer 
to exchange a part of the equipment at Baton Rouge for 
equal like equipment, with guaranteed priority delivery, 
at a California site so as to permit uninterrupted construc¬ 
tion of a cement plant, at no greater cost to you than would 
be the expense of dismantling and moving such equipment 
from Baton Rouge. 

We appreciate the opportunity that you have given us to 
discuss with you the possibilities of working out an arrange¬ 
ment for our acquisition of the Baton Rouge equipment. We 
regret, however, that it is not feasible or possible to enter 
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into an arrangement such as you suggest, for the following 
reasons: 

1. The cost of the used equipment at the Baton Rouge 
plant to us under such an arrangement would make it 
economically impossible to proceed with construction 
of a plant. It is obvious that this used equipment, 
after some seven years of severe depreciation, would 
stand us the cost of new material. The additions neces¬ 
sary to complete a plant would put its cost beyond] eco¬ 
nomic practicability. 

2. The Ideal Cement Company can not, of course, legally 
guarantee priority of delivery of any equipment. Ipuch 
an arrangement, although like equipment might subse¬ 
quently be made available on governmental priorities, 
would subject us to a financial obligation wholly) im¬ 
possible of appraisal at this time. 

3. It is our understanding that since the 28th day of July, 
1950, General Services claim that they have full right 
and authority to dispose of the equipment to any pur¬ 
chaser, free of any prior claims. It is our furtheif un¬ 
derstanding that it is the desire of General Services to 
either liquidate the property for cash at an early date 
by direct sale, or through you in order that you may 
have the opportunity to protect such equities as may 
have accrued to you prior to July 28, 1950. We want 
to make it clear, however, that we are in no manner 
attempting to interpret the legal status of this matter 
between you and General Services. 

tlo 


We have made a careful analysis of what we deem 
the usable value to us of the Baton Rouge equipment 
view of the extensive rearrangement of the equipment 
will be necessary and the new machinery and facilities 
must be purchased and installed to complete a plant] 
do not feel that the usable value of the equipment is 
cess of $610,000, or the amount for which it was origi: 
offered by General Services. We do appreciate, however, 
that immediate possession of the equipment would probably 
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enable us to complete the plant at an earlier date than if new 
equipment was acquired and the equipment therefore has 
an added value to us which we feel justified in appraising at 
$200,000, making the gross usable value of the equipment in 
place $810,000. 

It is, as above suggested, impossible for us to guarantee 
priority of any new material to you either f.o.b. factory or 
California plant site, but we are desirous of cooperating 
with you to the extent of our ability, in any manner prac¬ 
ticable and economically feasible, to avoid delaying you in 
the construction of your proposed California plant. To 
this end we offer to exchange new equipment, which we 
now have on order, if, as and when it is delivered to us, to 
the extent of $810,000 for the $610,000 worth of equipment 
now located at the Baton Rouge site, subject, of course, to 
the necessary approvals of General Services. 

If you feel there is a basis on which we can work out 
an arrangement such as indicated, we suggest that a meet¬ 
ing be arranged at the earliest opportunity possible between 
you, General Services and ourselves. 

As previously stated, we have placed orders for equip¬ 
ment and machinery for the construction of a new plant 
at Baton Rouge. In view of the negotiations we have under 
way with the manufacturers, it will be necessary that we 
know definitely on or before the 25th day of August 1950, 
whether the Baton Rouge equipment can be acquired by us. 
If no arrangements can be made for the acquisition of the 
Baton Rouge equipment, the obligations which we have 
assumed make it necessary that we have uninterrupted pos¬ 
session of the Baton Rouge property as soon as possible. 
We trust you will appreciate our position in this connection. 

Sincerely, 

Ideal Cement Company 

By Cris Dobbins 
Executive Vice President 

By M. O. Matthews 
Vice President 
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(Plaintiff's) Exhibit "C-6" 


GENERAL SERVICES ADMINISTRATION 
WASHINGTON 

Office of the Administrator 
August 17,1950 

(SEAL) 

Mr. S. A. Guiberson, Jr. 

Hotel Statler 
Washington, D. C. 

Dear Mr. Guiberson: 

I am in receipt of your letter dated August 17, regarding 
the negotiations you are having with the Ideal Cement 
people for their purchase from you of equipment locateq. at 
Baton Rouge, Louisiana. 

I am also in receipt of a copy of the letter which the Ic(eal 
Cement Company made in reply to your proposal. 

In reviewing the fair values, it appears to me that |;he 
counterproposal of Ideal is fair and equitable, and this is 
to inform you that if you see fit to accept this offer on the 
basis of. an exchange for value in new equipment, this 
Administration would permit this to be done provided the 
mortgage security were substituted for that which now cov¬ 
ers the present equipment in Baton Rouge. 

If you do not see fit to accept this offer, this is to inform 
you that I am on notice from the owners of this real prop¬ 
erty that they expect to hold the Government responsible 
for any damages that incur if they are prohibited from the 
free acceptance and use of this property after October |25, 
1950. Therefore, before I can grant you any extension of 
time for the removal of this property, it will be necessary 
for you to make proper arrangements, by indemnity bond 
or its equivalent, to protect the Government from any dam 
ages which might accrue as a result of any failure on your 
part to remove the property within the time stated. 
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This will also serve as notice to yon that no property is 
to be removed from this site without first obtaining the 
permission of the Administrator of General Services or the 
Regional Director at Dallas, Texas. 

Sincerely yours, 

Jess Larson 


(Plaintiff's) Exhibit "C-7" 

GENERAL SERVICES ADMINISTRATION 
WASHINGTON 

Office of the Administrator 

Aug 25 1950 

Mr. S. A. Guiberson, Jr. 

Statler Hotel 
Washington, D. C. 

Dear Mr. Guiberson: 

Receipt is acknowledged of your letter dated August 23, 
1950. 

I interpret your letter as meaning you feel it impossible 
to deal with the Ideal Cement people in permitting them 
to take over your equities in the property located at Baton 
Rouge, in order that they might expedite the building of a 
cement plant upon that site and thus bring additional cement 
to an area where it is much needed. You no doubt recognize 
that by your actions you have delayed this for several weeks. 

The Government of the United States, in so far as your 
dealings with it through the General Services Administra¬ 
tion and predecessor agencies, has been most considerate 
and most generous in its repeated extensions of time and 
renegotiations of the terms of your original agreement with 
the Government. 

As I have stated to your attorneys heretofore, there is 
now at stake, in my opinion, the fundamental obligation of 
the Federal Government to assure the use of this property 
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without delay for the purpose of cement production and 
from this point on in our dealings you are on notice that 
we will expect and require you fully to live up to the strict 
letter of your present agreement with this Administration. 

It has been through no fault of the Government that you 
have not long since removed this property from its present 
site and put it to the use for which you were legally obli¬ 
gated by your purchase commitment. You have long been on 
notice of the sale of the real property to third parties and 
the attendant position in which you have been placed as a 
result of such sale. 

My responsibilities as a Government official require that 
I interpret our arrangements strictly in light of our a^p*ee- 
ment. That agreement provides that you were to have re¬ 
moved this equipment prior to midnight of July 28, 1950. 
The equipment has not been removed. We have received 
formal notice from the owners of the real property that they 
will hold the United States liable for all damages accruing 
after October 25,1950, resulting from their inability to have 
free access to their property in accordance with the terms 
of their purchase agreement. There is attached hereto a 
copy of such notice to me. 

My counsel advises me that you are in default under your 
contract. Under these circumstances, I will not grant you 
any extension of time to complete your contract and I will 
direct that such steps be taken as are necessary to protect 
the interests of the United States in the matter unless within 
a period of five days you have reached an agreement with the 
owners of the land which will preclude any liability on the 
part of the Government for damages arising by reason of 
your default. 

Sincerely yours, 

Jess Larson 
Administrator 

Enclosure 
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(Plaintiff's) Exhibit "C-8" 

Copy 

Guy H. Woodward 
Attorney at Law 
605 Commonwealth Building 
Washington 6, D. C. 

National 5479 

August 22,1950. 

General Services Administration 
Washington 25, D. C. 

Subject: W. A. Disposal No. RNO-PIN-158 
(Baton Rouge, La.) 

Gentlemen: 

Confirming our previous verbal statements, this is to 
formally serve notice that Ideal Cement Company is suffer¬ 
ing damage by reason of their failure to obtain the full 
uninterrupted possession of the real estate covered by the 
above numbered subject matter at Baton Rouge, La., which 
it has acquired for the purpose of constructing a cement 
plant, and will hold the United States Government liable 
for all such damage accruing after October 25, 1950; and 
further, that it will hold the United States Government or 
its assigns liable for any and all damages occurring to the 
foundations, building and other permanent structures on the 
property which may result from the dismantling and re¬ 
moval of any machinery and equipment owned by or on 
which the United States Government claims a mortgage lien. 

Very truly yours, 

Ideal Cement Company 
/s/ Guy H. Woodward 
Its Attorney 


GHW :mj 




(Plaintiff's) Exhibit "C-9" 

(Western Union Telegram) 

LA098 1950 SEP 7 AM 9 08 

L. WA034 LONG GOVT DL PD-WUX WASHINGTON DC 7 1129A- 

S A GUIBERSON JR, CARE ZACH LAMAR COBB- 
929 CITIZENS NATL BANK BLDG LOSA- 

IN VIEW OF (1) YOUR DEFAULT IN CONTRACT COMMITMENT 
O GOVERNMENT COVERING REMOVAL OF BATON (ROUGE 
MACHINERY AND EQUIPMENT; (2) THE LENGTH OF ADDI¬ 
TIONAL TIME WHICH WILL BE REQUIRED FOR REMOVAL 
WHICH WILL RESULT IN PLACING GOVERNMENT IN DEFAULT 
UNDER ITS CONTRACT COMMITMENT WITH THE PURCHASER 
OF THE REALTY ON WHICH SAID MACHINERY AND EQUIP¬ 
MENT IS LOCATED; AND (3) THE OTHER CONSIDERATIONS 
ENUMERATED IN MY LETTER TO YOU DATED AUGUST 25, 
1950, I WILL ON SEPTEMBER 12, 1950, UNLESS BY NQON OF 
THAT DATE YOU HAVE FULLY SATISFIED ALL CONDITIONS 
OF MY SAID LETTER, PROCEED TO SELL THE BATON ROUGE 
MACHINERY AND EQUIPMENT FOR YOUR ACCOUNT ON THE 
BEST TERMS AND CONDITIONS OBTAINABLE, WHICH WILL 
INCLUDE AMONG OTHERS A COMPLETE RELEASE AND 
INDEMNITY OF THE GOVERNMENT FROM ALL LIABILITY TO 
THE OWNERS OF THE LAND ON WHICH YOUR MACHINERY 
AND EQUIPMENT IS LOCATED A BATON ROUGE. BALANCE OF 
$661,962.00 OWING ON YOUR ACCOUNT AS OF APRIL 1, 1950, 
WHICH ACCOUNT IS SUBJECT TO CREDIT FOR ANY PAYMENTS 
MADE BY YOU THEREAFTER. YOUR CHECK DATED AUGUST 
31, 1950, NUMBERED 93434, IN AMOUNT OF $27,911.01 IS BEING 
RETURNED PENDING DETERMINATION OF YOUR RESIDUAL 
BALANCE AFTER CREDITING SUCH PROCEEDS AS MAY BE 
DERIVED FROM SALE OF BATON ROUGE MACHINERY AND 
EQUIPMENT- 

JESS LARSON ADMINISTRATOR- 
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(Plaintiff's) Exhibit "C-10" 

GENERAL SERVICES ADMINISTRATION 
WASHINGTON 

Office of the Administrator 

Sep 71950 

Mr. S. A. Ouiberson, Jr. 

c/o Zach Lamar Cobb 

929 Citizen’s National Bank Building 

Los Angeles, California 

Dear Mr. Gniberson: 

I have this day dispatched a telegram to yon in reference 
to the machinery and equipment located at Baton Rouge, 
Louisiana, a copy of which is attached hereto. 

Enclosed herewith is Cashier’s Check in the sum of 
$27,911.01, bearing date August 31, 1950 and numbered 
93434 of the Farmers and Merchants National Bank of Los 
Angeles, on the McLachlen Banking Corporation, Washing¬ 
ton, D. C., forwarded by you with your letter to me dated 
August 31,1950. This check is returned pending a determi¬ 
nation of your residual balance after crediting such pro¬ 
ceeds as may be derived by the sale of the Baton Rouge 
machinery and equipment. When this balance has been de¬ 
termined, you will be promptly advised. 

Sincerely yours, 

Jess Larson 
Administrator 


Enclosures 
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(Plaintiff's) Exhibit "C-ll" 

GENERAL SERVICES ADMINISTRATION 
WASHINGTON 


Office of the Administrator 

Mr. S. A. Guiberson, Jr. 

c/o Zack Lamar Cobb 

929 Citizens National Bank Building 

Los Angeles 13, California 

Dear Mr. Guiberson: 


Sep 


111950 


Your telegram of September 5,1950 to the President has 
been referred to me by The White House for reply. 

I have carefully reviewed the matter as set forth :in your 
telegram, as well as the entire record of this disposal and all 
the circumstances connected therewith. After mature con¬ 
sideration, I am constrained to adhere to the advice given 
you in my telegram to you dated September 7,1950, i^i which 
I advised that I would be compelled to sell the Baton Rouge 
property for your account unless the conditions set forth in 
said telegram were complied with by noon, September 12, 
1950. 

Sincerely yours, 


Jess Larson 
Administrator 


(Plaintiff's) Exhibit "C-12" 

(Western Union Telegram) 


KC145 

K. TUA581 PD-TULSA OKLA 11 137P- 


1950 SEP 11 PM 


3 24 


ZACH L COBB, ATTORNEY FOR S A GUIBERSON JR- 
1242 STATLER HOTEL WASHDC- 

HAVE COMMUNICATED WITH MESSRS. DOBBINS AKp MAT¬ 
THEWS OF IDEAL CEMENT COMPANY AND THEY ADVISE 
IDEAL IS WILLING TO RENEW OFFER MADE TO MR. GUIBERSON 
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BY LETTER OF AUGUST 17TH, WHICH EXPIRED ON AUGUST 
25TH, SUBJECT TO ACCEPTANCE BY NOON SEPTEMBER 12TH 
EASTERN DAYLIGHT TIME OTHERWISE IDEAL CEMENT 
COMPANY WILL BE FORCED TO INSIST UPON COMPLETE 
UNINTERRUPTED POSSESSION OF BATON ROUGE LOUISIANA 
PROPERTY AFTER OCTOBER 25, 1950. IF OFFER IS ACCEPTED 
PLEASE NOTIFY IDEAL CEMENT COMPANY, DENVER NATIONAL 
BANK BUILDING, DENVER, COLORADO BY TELEGRAM AND 
MESSRS. DOBBINS AND MATTHEWS WILL MEET WITH YOU, 
GUIBERSON AND REPRESENTATIVES OF GENERAL SERVICES 
ADMINISTRATION IN WASHINGTON TO CLOSE DETAILS ANY 
DATE YOU DESIRE- 

GUY H WOODWARD ATTORNEY FOR IDEAL CEMENT CO- 


(Plcrintiff's) Exhibit "C-13" 

(Western Union Telegram) 

LONG W. LDC175 DL GOVT PD-WUX WASHINGTON DC SEP 12 548P- 

S A GUIBERSON, JR- 1950 SEP 12 PM 6 25 

HOTEL STATLER WASHDC- 

ANSWERING YOUR TELEGRAM SEPTEMBER 11, 1950 GOVERN¬ 
MENT REQUIRES INDEMNITY BOND WITH SURETY COMPANY 
IN PENAL SUM $200,000 CONDITIONED TO SAVE UNITED STATES 
HARMLESS FROM ALL DAMAGE TO OWNERS OF LAND AT 
BATON ROUGE, LOUISIANA, RESULTING FROM FAILURE TO 
REMOVE PROPERTY FROM SITE BY OCTOBER 25, 1950. AFTER 
PUBLIC NOTICE, BY CIRCULARIZING INTERESTED PARTIES, 
OR BY NEWSPAPER ADVERTISEMENT. GENERAL SERVICES 
ADMINISTRATION WILL OFFER AT NOON ON SEPTEMBER 27, 
1950 AT THE FRONT DOOR OF THE COURT HOUSE AT EAST 
BATON ROUGE PARISH, LOUISIANA, TO HIGHEST BIDDER 
FOR CASH, ALL THE BATON ROUGE PROPERTY COVERED BY 
YOUR PURCHASE OCOMMITMENT. GOVERNMENT WILL RESERVE 
RIGHT TO REJECT ANY AND ALL BIDS; IF SATISFACTORY BID 
NOT RECEIVED, PROPERTY WILL BE SOLD BY NEGOTIATION 
ON TERMS SATISFACTORY TO GOVERNMENT. SUCCESSFUL 
BIDDER WILL BE REQUIRED TO POST INDEMNITY BOND 
CONDITIONED AS AFORESAID. THIS LATERS OF SERIES OF 
DEFAULTS BY YOU IN YOUR PURCHASE COMMITMENT OF 
FEBRUARY 11, 1948, NECESSITATES SALE OF BATON ROUGE 
PROPERTY FOR YOUR ACCOUNT TO PROTECT GOVERNMENT’S 
INTEREST. THIS PROPERTY AT BATON ROUGE, AS WELL AS 
THE REMAINDER COVERED BY YOUR PURCHASE COMMITMENT, 
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IS OWNED BY THE UNITED STATES. TITLE HAS NEVER PA 
TO YOU. GOVERNMENT IS UNABLE TO GRANT YOU FUR' 
INDULGENCES- 

JESS LARSON ADMINISTRATOl 


SSED 

ITHER 


R. 


(Plaintiffs) Exhibit "C-14" 

(Western Union Telegram) 

LDC065 GOVT DL PD-WUX WASHINGTON DC 18 1233P- 

S A GUIBERSON, JR- 

HOTEL STATLER WASH DC- • 

IN ORDER TO PERMIT BETTER CIRCULATION AND ADVERTISE¬ 
MENT OF BATON ROUGE PROPERTY, SALE DATE HAS BEEN 
CHANGED FROM SEPTEMBER 27, 1950, TO OCTOBER 5 1950. 
EXCEPT FOR THIS CHANGE, MY TELEGRAPHIC ADVICE TO 
YOU OF SEPTEMBER 12, 1950, REMAINS IN FORCE AND ERFECT- 

JESS LARSON ADMINISTRATO 


(Plaintiff's) Exhibit "C-15" 

(Western Union Telegram) 
W. LDC171 DL GOVT PD-WUX 


A GUIBERSON, JR 

HOTEL STATLER WASH DC 


WASHINGTON DC 27 


706PS 


RE YOUR TELEGRAM SEPTEMBER 25, 1950-NEITHER THREAT 
NOR COERCION INTENDED BY MY TELEGRAMS SEPTEMBER 
12 AND 18TH. UTMOST COOPERATION HAS BEEN ACCORDED 
YOU TIME AND AGAIN BY WAR ASSETS ADMINISTRATION AND 
GENERAL SERVICES ADMINISTRATION. REPEATED INDULG¬ 
ENCES HAVE BEEN GRANTED YOU DESPITE YOUR NUMEROUS 
DEFAULTS. PROTECTION OF GOVERNMENT’S INTEREST^ NOW 
DEMANDS SALE OF BATON ROUGE MACHINERY AND EQUIP¬ 
MENT. AS PREVIOUSLY ADVISED, YOU MAY REMOVE THIS 
PROPERTY PROVIDED YOU FIRST POST SATISFACTORY BOND 
TO PROTECT GOVERNMENT FROM DAMAGES TO OWNERS OF 
UNDERLYING LAND. GOVERNMENT’S ACTION IN SELLING 
THIS PROPERTY FOR YOUR ACCOUNT OCCASIONED BY YOUR 
OWN DEFAULT AND CONSISTENT ENTIRELY WITH THE LAW, 
YOUR CONTRACT, EQUITY AND FAIR DEALING. FOR REASONS 
HERETOFORE ASSIGNED, YOUR TENDER OF MONEY INSTALL¬ 
MENT DUE OCTOBER FIRST IS REFUSED. 


JESS LARSON ADMINISTRATOR 
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(Filed October 11,1950—all exhibits of “D” series) 

(Plaintiff's) Exhibit "D-l" 

Law Offices 
Zach Lamab Cobb 
929 Citizens National Bank Bldg. 

Los Angeles 13, Cal. 

Michigan 3481 

Copy 

Honorable John H. Joss 
Commissioner 

General Service Administration 
Washington 25, D. C. 

Dear Mr. Joss: 

You will find enclosed bill for collection No. 123-1597, 
dated June 23, 1950, from General Service Administration, 
Liquidation Service, 1000 Geary Street, San Francisco 9, 
California, to Mr. S. A. Guiberson, Jr., as follows: 

“Instalment on purchase at Plancors 201, 

226-AO, 402, and 707 per terms of letter dated 
1/28/50 and accepted 1/28/50. 

Due July 1, 1950. $20,000.00 

Interest on unpaid balance 
$824,261.29 2/7 —3/29/50 (40/365) $3,613.20 

822.661.29 3/29—4/5 /50 ( 7/365) 631.08 

822.211.29 4/5 --1/10/50 ( 5/365) 450.53 

822.191.29 4/10—4/17/50 ( 7/365) 630.72 

819.591.29 4/17—5/22/50 (35/365) 3,143.64 
812,091.29 5/22—7/1 /50 (40/365) 3,559.85 12,029.02 


Amount due this bill, $32,029.02” 

Also enclosed is Mr. Guiberson 7 s certified check to the 
Treasurer of the United States for said sum of $32,029.02. 

This payment, made in accordance with the letter of Jan¬ 
uary 28, 1950, is evidence to you of Mr. Guiberson ’s good 
faith. Please have a receipt issued to Mr. Guiberson, in 
care of me. 
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In making the payment, we ask that you and your asso¬ 
ciates consider the increase in the value of your security 
that would come from moving the machinery to the plant 
site. To accomplish this we need a RFC loan of approxi¬ 
mately $550,000.00. Will you please, submit our request to 
the proper officials that they give us either cooperation in 
obtaining this loan? 

With best wishes, 

Yours sincerely 


Zach Lamar Cobb 

cc—Liquidation Service 
San Francisco, Calif. 


enc. (2) 
ZLCdic 


(Plaintiff's) Exhibit "D-2" 


Honorable Jess Larson 
Administrator 

General Services Administration 
Washington 25, D. C. 


Room W650 
Statler Hotel 
Washington, D 


C. 


August 4,1950 


Dear Mr. Larson: 


Your letter of the 1st inst. reached me by messenger 
afternoon, and came as a surprise in view of the folio 
facts: 


In compliance with my agreement with your agency, I 
had arranged with the owners of the plant site to pay stor¬ 
age pending the removal of my equipment to California, 
and had paid all storage charges through July. The Ideal 
Cement Company completed the purchase of the plant site 


that 


wi 


ng 
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from the previous owner, on July 27th, with notice of this 
arrangement. 

On July 26th, the day before the Ideal Company took title 
to the site, its Messrs. Matthews and Dobbins called on me 
here, told me that they had contracted for the land, and 
assured me that I would have 90 days in which to move the 
equipment. Upon that assurance I was proceeding with 
my plans for its removal. 

On July 28, the day after the Ideal Company took title, 
these gentlemen came back to see me, and repeated that I 
would have time in which to remove the equipment. They 
then informed me of their desire to buy my equipment, at 
an indefinite price that would be far below its value. Such a 
sale, even if approved by you, would kill my California 
cement plant, and subject me to a heavy, irreparable loss. 

I appreciate your fairness to me in the past, and now re¬ 
quest your cooperation so that I may proceed with the re¬ 
moval of my equipment to California, for use in my cement 
plant there in accordance with the purpose for which the 
equipment was bought, without conflict or misunderstanding 
with the Ideal Company. 

With many thanks and best wishes. 

Yours sincerely, 

S. A. Guiberson, Jr. 


(Plaintiff's) Exhibit "D-3" 

(Western Union Telegram) 

WU P077 NL PD WASHINGTON DC AUG 6 

HON JESS LARSON, ADMINISTRATOR 

GENERAL SERVICES ADMINISTRATION 

I HAVE JUST TELEGRAPHED THE IDEAL CEMENT PLANT AT 
DENVER, COLORADO AS FOLLOWS: QUOTE:- 
I AM INFORMED THAT YOU WISH TO RENEW NEGOTIATIONS 
WITH ME FOR THE PURCHASE OF MY EQUIPMENT AT 
BATON ROUGE. AS I INFORMED YOUR MESSRS. DOBBINS AND 
MATTHEWS IN OUR PREVIOUS NEGOTIATIONS I INTEND TO 
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PROCEED WITHOUT DELAY WITH THE CONSTRUCTION OF MY 
ESSENTIAL CEMENT PLANT IN CALIFORNIA. I AM CORRECTLY 
INFORMED THAT YOU WISH TO NEGOTIATE PLEASE WIRE 
ME WHEN YOUR REPRESENTATIVE CAN BE HERE AND WHAT 
GUARANTEE, IF ANY, YOU CAN PROVIDE FOR THE SUBSTITU¬ 
TION OF LIKE EQUIPMENT AT MY CALIFORNIA PLANT IN TIME 
TO PERMIT UNINTERRUPTED CONSTRUCTION THERE. UNQUOTE 

S A GUIBERSON JR HOTEL STATLER WASHINGTON DC 


(Plaintiff's) Exhibit "D-4" 

(Western Union Telegram) 

WU S135 PD WASHINGTON DC AUG 8 1117A 

HON JESS LARSON, ADMINISTRATOR 
PUBLIC SERVICES ADMINISTRATION 

FOLLOWING YOUR SUGGESTION I WIRED IDEAL CEMENT 
COMPANY ON THE 6TH INST. AS SHOWN BY THE COPY THEREOF 
WHICH I WIRED YOU. THEIR TELEGRAPHIC REPLY HAS BEEN 
RECEIVED AS FOLLOWS: 

“SINCE YOUR TIME LIMIT EXPIRED JULY 28 ON BATON ROUGE 
PROPERTY ANY DEALINGS ON OUR PART WILL HAVE TO BE 
WITH GENERAL SERVICES ADMINISTRATION. WE HAVE 
INFORMED THEM THAT WE ARE READY TO MEET WITH THEM 
AT THEIR CONVENIENCE TO NEGOTIATE WITH REGARD TO 
BATON ROUGE EQUIPMENT AND SUGGEST THAT YOU DISCUSS 
THIS MATTER WITH GENERAL SERVICES OFFICIALS AT WHOSE 
INSTANCE WE ARE PREPARED TO RETURN TO WASHINGTON 
FOR FURTHER DISCUSSIONS.” 

SINCE THE IDEAL COMPANY HAS REFUSED TO NEGOTIATE 
WITH ME I NOW PROPOSE TO START MOVING THE EQUIPMENT 
TO MY PLANT SITE IN CALIFORNIA 

RESPECTFULLY 

S A GUIBERSON JR 
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(Plaintiff's) Exhibit "D-5" 

Statler Hotel 
Washington, D. C. 

August 23,1950 

Hon. Jess Larson, Administrator 
General Services Administration 
Washington, D. C. 

Dear Mr. Larson: 

In reply to your letter of the 17th instance, and to the let¬ 
ter of the same date from the Ideal Cement Company to me, 

I first repeat my personal respect for you, and next state - * 
that the legal positions taken herein have been furnished 
me by my counsel. It is now stated that: 

1. Your record shows that I have made all payments due 
on my purchase contract. I am advised that my title is 
vested by me, 50 USCA 1634, now 41 USCA 233 (d); and 
that this principle is recognized in Title II of the pending 
War Production bill. 

2. Besides my payments on the purchase contract, I have 
expended hundreds of thousands of dollars on my essential 
cement plant project in Riverside County, California, in re¬ 
liance upon my title and right to the equipment now at 
Baton Rouge. 

3. My title and right to the equipment, of course, includes 
my right to the full value thereof, subject only to the balance 
I owe the government. You recognize this in your letter by 
saying: “In reviewing the fair value,’’ etc. 

4. In your letter, however, you express the mistaken opin¬ 
ion that “the counter proposal of Ideal is fair and reason¬ 
able,’ ’ meaning, I assume that the $810,000 dollars offered 
by Ideal is the “fair and reasonable” value of the equip¬ 
ment at Baton Rouge. I respectfully submit that your mis¬ 
taken opinion is based upon the misrepresentation contained 
in the Ideal letter, as follows: 

“It is obvious that this used equipment” has suffered 
“some seven years of severe depreciation.” 
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5. I regret the necessity of stating that said representa¬ 
tion is false and fraudulent. I believe your records will con¬ 
firm my statement: 

(a) That the equipment has not been used; 

(b) That it has been protected from depreciation; 

(c) That the original manufacturers’ grease is still 
present on much of the equipment; and 

(d) That with the exception of certain minor items, and 
of the expense of some repainting, the equipment is 
practically as good as new; 

6. My engineer, who has recently inspected the equipment 
at Baton Rouge, and who is competent, experienced and ac¬ 
curate, informs me that the Baton Rouge equipment has a 
present value of not less than $3,000,000. I am ready and 
willing to go before an impartial tribunal at Baton Rouge 
to establish this value upon inspection of the equipment. 

7. The fraud attempted by the Ideal Company is aggra-| 
vated by its threat, mentioned in the fourth paragraph of 
your letter, “to hold the Government responsible for any 
damages that incur if they are prohibited from the fair ac¬ 
ceptance and use of this property after October 25, 1950.” 
I am advised by counsel that this threat is fraudulent, and 
that the Ideal Company would be estopped from making 
such a claim and is rendering itself liable to me for any dam¬ 
age I suffer. Arrow Petroleum Company vs. Johnston (7th 
Cir. 1947), 162 f (2) 269, points (14), (15), and (16), on 
page 276. 

It is therefore respectfully requested: 

1. That you furnish me with a statement of the unpaid 
balance on my purchase contract; and with a form of note 
and mortgage to be signed by me containing a provision 
permitting me to take the equipment to California; 

2. That you lift the ban, repeated in your letter, upofi 
my removal of the equipment from the premises now owned 
by the Ideal Company; 

3. That you grant me your consent for me, at my option, 
to pay off the unpaid balance on my contract, upon delivery 


66 


to me of a bill of sale to all equipment covered thereby free 
from restrictions thereon. 

Thanking you for your consideration and with best wishes. 

Yours sincerely, 

S. A. Guibebsoit, Jr. 


(Plaintiff's) Exhibit "D-6" 

S. A. Guebebson, Jr. 

2361 Hollyridge Drive 
Los Angeles 28, Calif. 

August 31,1950 

Honorable Jess Larson, Administrator 
General Services Administration 
Washington, D. C. 

Dear Mr. Larson: 

Receipt is acknowledged of your letter of the 25th inst., 
with the copy of notice therein referred to, which reached 
me here yesterday. 

I appreciate your view that more cement is needed in the 
area that could be served from Baton Rouge, just as I wish 
you to appreciate the fact that a greater need exists for addi¬ 
tional cement in the Southern California area, which would 
be served by the uninterrupted construction of my plant 
in Riverside County, California. 

Respecting your view, I showed a willingness to negotiate 
with the Ideal Cement Company upon the basis of the use 
of my equipment by them at Baton Rouge, on a guaranteed 
substitution of equal and like equipment for me in Cali¬ 
fornia, without greater cost to me. Nothing could be fairer 
than that. 

The Ideal Company then informed me that they had cer¬ 
tain kilns and mills on order for February delivery that 
might be transferred to me. That sounded reasonable, 
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but it was not. They proposed to place a valuation upon my 
equipment of some $2,000,000 below its present market 
value, or value to me at my plant site. In other words, it 
would cost me an additional $2,000,000, or more, to replace 
what I already have. 

I cannot consider such a proposition, particularly under 
the unlawful threat the Ideal Company have made upon 
you and the intimidation they attempt upon me. I am 
ready and willing, however, to join you, through our en¬ 
gineers, in having an immediate inspection of the equipment! 
and appraisement of its true value, before a fair and im¬ 
partial tribunal on the ground. 

I am taking the liberty of herewith enclosing Cashier’s 
Check, dated August 31, 1950, No. 93434, of the Farmers 
and Merchants National Bank of Los Angeles, on the Mc- 
Lachlen Banking Corporation, Washington, D. C., in favoi 
of the General Services Administration for the sum of 
$27,911.01, in advance payment of the $20,000 principal in¬ 
stallment, plus $7,911.01 interest, that is to become due on 
October 1, 1950, on my contract with the General Services 
Administration. 

My representative was informed by the General Services 
office in San Francisco that these figures are correct. It is 
requested that you please confirm the correctness of the 
amount, and let me have your receipt for the payment. 

It is also requested that you furnish me, at your earliest 
convenience, a statement of the balance of my contract, so 
that I may, at my option, be prepared to make payment 
thereof. 

With best wishes, 

Yours sincerely, 

S. A. Guiberson, Jr. 
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(Plaintiff's) Exhibit "D-7" 

(Western Union Telegram) 

(STAMPED) THE WHITE HOUSE WASHINGTON 

WB030 NL PD 1950 SEP 5 AM 9 55 

HOLLYWOOD CALIF SEP 4 

THE PRESIDENT 

THE WHITE HOUSE 

THE IDEAL CEMENT COMPANY, WHICH IS ONE OF THE CEMENT 
TRUST UNDER PROSECUTION BY THE DEPARTMENT OF 
JUSTICE AND INVESTIGATION BY THE FEDERAL TRADE 
COMMISSION, HAS RESORTED TO UNLAWFUL THREATS AND 
PRACTICES IN ATTEMPT TO CAUSE GENERAL SERVICES 
ADMINISTRATION TO DEPRIVE ME OF EQUIPMENT PURCHASED 
BY ME FROM GENERAL SERVICES, NOW SITUATED AT BATON 
ROUGE, LOUISIANA. DETAILS ARE GIVEN IN CORRESPONDENCE 
BETWEEN HONORABLE JESS LARSON, ADMINISTRATOR, AND 
ME. MY ATTORNEYS ADVISE ME, AND EXPRESS OPINION ANY 
COMPETENT ATTORNEY IN THE GOVERNMENT WOULD ADVISE 
YOU, THAT MR LARSON HAS NO LEGAL AUTHORITY TO YIELD 
TO DEMANDS OF IDEAL COMPANY AND THEREBY DEPRIVE 
ME OF MY PROPERTY TO TURN IT OVER TO IDEAL COMPANY 
AT A LOSS TO ME, AND UNLAWFUL PROFIT TO IT, IN EXCESS 
OF TWO MILLION DOLLARS. 

I APPRECIATE YOUR POWER TO REQUISITION PROPERTY OF 
ANYONE UNDER THE NEW WAR PRODUCTION ACT. I THERE¬ 
FORE RESPECTFULLY REQUEST THAT I BE GIVEN A HEARING 
TO SHOW: 

FIRST, THE GREATER NEED FOR THE USE OF MY EQUIPMENT 
IN CALIFORNIA THAN IN THE BATON ROUGE AREA; 

SECOND, THAT DEMANDS BEING MADE UPON MR LARSON BY 
THE IDEAL COMPANY ARE BASED UPON ITS FRAUDULENT 
PURPOSE TO UNLAWFULLY DEPRIVE ME OF VALUES IN 
EXCESS OF TWO MILLION DOLLARS, AND TO PREVENT THE 
CONSTRUCTION AND OPERATION OF MY PLANT IN 
CALIFORNIA; AND 

THIRD, THAT YOU AFFORD ME AN OPPORTUNITY FOR A FAIR 
HEARING BEFORE AN IMPARTIAL TRIBUNAL TO ESTABLISH 
THE PRESENT CONDITION AND VALUE OF MY EQUIPMENT. 

RESPECTFULLY SUBMITTED 

S A GUIBERSON JR 929 CITIZENS NATL BANK 
BLDG LOS ANGELES 13 CALIFORNIA 
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(Plaintiff's) Exhibit "D-8" 

(Western Union Telegram) 

WU R132 PD WASHINGTON DC SEP 11 117]? 

HONORABLE JESS LARSON, ADMINISTRATOR 
GENERAL SERVICES ADMINISTRATION 

REFERRING TO YOUR LETTER TO ME OF AUGUST 25TH CALLING 
UPON ME TO PROTECT THE GOVERNMENT FROM ALLEGED 
DAMAGES I RESPECTFULLY REQUEST THAT YOU ADVISE ME 
IMMEDIATELY OF THE TERMS OF INDEMNITY YOU REQUIRE. 
MY ATTORNEY HAS MADE A SIMILAR REQUEST OF THE IDEAL 
CEMENT COMPANY. 

REFERRING TO YOUR TELEGRAM TO ME OF THE 7TH INST. 
WHILE PROTESTING YOUR CONCLUSIONS AND RIGHT TO 
DECLARE ME IN DEFAULT WHEN ALL PAYMENTS ON MY 
CONTRACT HAVE BEEN MET, OR TO TAKE THE ACTION 
INDICATED, I ALSO RESPECTFULLY ASK THAT YOU INFORM 
ME IMMEDIATELY OF THE PROCESS, INCLUDING TIME, PLACE, 
METHOD AND PUBLIC NOTICE TO BE PROVIDED BY WHICti 
YOU CONTEMPLATE SELLING MY PROPERTY WITHOUT My 
CONSENT, AND BY WHAT AUTHORITY UNDER THE LAW, 
REGULATIONS, OR OTHERWISE, YOU INTEND TO ACT SO THAT 
I MAY BE GIVEN A REASONABLE OPPORTUNITY TO PROTECjr 
MYSELF AND MY PROPERTY. 

YOUR TELEGRAPHIC RESPONSE IS REQUESTED. 

S A GUIBERSON JR STATLER HOTEL 


(Plaintiff's) Exhibit "D-9" 

(Western Union Telegram) 

TUVWU J035 PD WASHINGTON DC SEP 25 326P 

HON JESS LARSON, ADMINISTRATOR 

GENERAL SERVICES ADMINISTRATION 

REPLYING TO YOUR TELEGRAMS OF SEPTEMBER 12 AND 18 I 
PROTEST YOUR THREATS, ATTEMPTED COERCION AND ACTS 
TAKEN AND PROPOSED TO BE TAKEN BY YOU AS BEING AN 
USURPATION OF AUTHORITY YOU DO NOT POSSESS AND A 
VIOLATION OF MY RIGHTS UNDER LAW AND CONTRACT. 
AGAIN I TENDER YOU THE PRINCIPAL AND INTEREST PAY¬ 
MENT TO BECOME DUE OCTOBER 1ST. RESPECTFULLY 

S A GUIBERSON JR 
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(Plaintiff's) Exhibit "D-10" 

(Western Union Telegram) 

WU T019 PD WASHINGTON DC SEPT 28 1950 1253P 

HONORABLE JESS LARSON, ADMINISTRATOR 
GENERAL SERVICES ADMINISTRATION 

REPLYING TO YOUR TELEGRAM OF THE 27TH INSTANT, YOUR 
THREATS AND ATTEMPTED COERCION ARE SHOWN, FIRST, BY 
OUR CORRESPONDENCE COMMENCING WITH YOUR LETTER 
TO ME OF AUGUST 1ST LAST, SECOND, BY YOUR STATEMENT 
TO MY ATTORNEY, MR. COBB, AND MR. BURT IN YOUR OFFICE 
ON OR ABOUT AUGUST 7TH LAST THAT YOU PROPOSE TO 
SELL MY MACHINERY AND EQUIPMENT AT BATON ROUGE 
WITHOUT MY CONSENT AND WITHHOLD FROM ME FOR THE 
GOVERNMENT ALL PROCEEDS IN EXCESS OF THE CONTRACT 
PRICE AT WHICH I PURCHASED THE MACHINERY AND 
EQUIPMENT, THIRD, BY YOUR ACTIONS WITH THE AGGRESSOR 
IDEAL CEMENT COMPANY IN THE ATTEMPT OF YOURSELF 
AND SAID COMPANY TO FORCE ME TO SELL MY MACHINERY 
AND EQUIPMENT TO SAID COMPANY FOR $810,000 WHEN IT 
HAS A PRESENT VALUE OF APPROXIMATELY $3,000,000, SO 
THAT YOU WOULD THEREBY ENRICH SAID AGGRESSOR 
COMPANY, AND DAMAGE ME, TO THE EXTENT OF 
APPROXIMATELY $2,000,000, AND FOURTH, IN YOUR UNLAWFUL 
NOTICE THAT YOU WILL SELL MY SAID PROPERTY 

ON OCTOBER 5TH NEXT UPON TERMS MANIFESTLY INTENDED 
TO STIFLE BIDDING AND MANIPULATE A PRIVATE SALE TO 
SAID IDEAL COMPANY AS AFORESAID. 

MY ATTORNEY, MR. COBB, HAS COME FROM LOS ANGELES 
TO PROTECT MY INTERESTS BY SUCH LEGAL ACTION AS 
MAY BE COME NECESSARY PARTICULARLY UNDER LARSON 
VRS. DOMESTIC AND FOREIGN COMMERCE CORP. 337 U. S. 682. 
HE ADVISES ME, FIRST, THAT YOU ARE ACTING WITHOUT 
DUE PROCESS OF LAW, SECOND, THAT YOU ARE ACTING 
BEYOND YOUR STATUTORY AUTHORITY, THIRD, THAT YOU 
ARE USURPING PRIORITY POWERS GRANTED THE PRESIDENT 
BY THE DEFENSE PRODUCTION ACT AND DELEGATED BY THE 
PRESIDENT TO THE SECRETARY OF COMMERCE, FOURTH, 
THAT YOU ARE USURPING THE POWER OF THE PRESIDENT 
UNDER SAID DEFENSE PRODUCTION ACT TO REQUISITION 
EQUIPMENT UPON COMPENSATION AS THEREIN PROVIDED, 
FIFTH, THAT YOU ARE MAKING THIS USURPATION IN AN 
UNLAWFUL ATTEMPT TO DEPRIVE ME OF FAIR COMPENSATION 
AND OF A DAY IN COURT THEREON. 

MR. COBB FURTHER ADVISES ME THAT YOUR ATTEMPT TO 
PUT A SECOND-HAND VALUE UPON MY MACHINERY AND 
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EQUIPMENT WHEN IN FACT IT HAS BEEN CARED FOR AND 
HAS NOT SUFFERED ANY MATERIAL DEPRECIATION AN|d, 
THIRD, YOUR REFUSAL TO PERMIT A JOINT INSPECTION OF 
THE MACHINERY AND EQUIPMENT ON THE GROUND AT 
BATON ROUGE BY YOUR ENGINEER AND MY ENGINEER AS 
THE MEANS OF ESTABLISHING ITS TRUE CONDITION AND 
VALUE BEFORE A FAIR AND IMPARTIAL TRIBUNAL IS IN 
VIOLATION OF THE CONSTITUTION AND LAW AS AFORESAID. 

I, THEREFORE, FIRST, AGAIN PROTEST YOUR ATTEMPTED 
SALE OF MY PROPERTY WITHOUT MY CONSENT, AND DEMAND 
THAT YOU WITHDRAW YOUR NOTICE OF SALE BY PUBLIC 
NOTICE, AND GIVE ME YOUR IMMEDIATE CONSENT FOR ME 
TO REMOVE MY MACHINERY AND EQUIPMENT FROM SAID 
PREMISES WITHOUT FURTHER UNLAWFUL INTERFERENCE 
FROM YOU AND SAID IDEAL CEMENT COMPANY, AND WITHOUT 
THE REQUIREMENTS OF A BOND BASED UPON THE FICTITIOUS 
AND SHAM THREATS OF SAID IDEAL COMPANY. 

I REGRET TO ADD THAT YOUR ACTIONS ALSO RENDER Y0U 
PERSONALLY LIABLE TO ME. 

IN YOUR TELEGRAM YOU REFUSE TO ACCEPT MY TENDER 
OF THE PRINCIPLE AND INTEREST INSTALLMENT DUE <|)N 
OCTOBER 1. TO AVOID ANY TECHNICAL QUESTION, IT IS 
REQUESTED THAT YOU WIRE ME IMMEDIATELY THAT THE 
AMOUNT TENDERED IS CORRECT AND THAT THE FORM QF 
TENDER BY CASHIER’S CHECK IS NOT QUESTIONED 

S A GUIBERSON, JR STATLER HOTEL 
120P.. 
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(Filed October 11,1950) 

UNITED STATES DISTBICT COUBT 
FOB THE DISTBICT OF COLUMBIA 

[Title Omitted] 

Affidavit of Jess Larson/ Administrator of General 
Services in Opposition to Issuance of 
Pre limin ary Injunction 

The State of Texas ) 

County of Texas J 

Jess Labson, being duly sworn deposes and says: 

1 . 

I am now, and have been since July 1949, the Administra¬ 
tor of General Services, duly appointed by the President of 
the United States, and am acting under and pursuant to the 
Federal Property and Administrative Services Act of 1949, 
(63 Stat. 377), as amended. From December 1947, until 
June 1949, I was the War Assets Administrator, duly ap¬ 
pointed by the President of the United States and acted in 
such capacity under and pursuant to Executive Order 9689, 
dated January 31, 1946, and Reorganization Plan No. 1, 
effective July 1, 1947. Pursuant to Section 105 of the Fed¬ 
eral Property and Administrative Services Act of 1949, 
the functions, records, property, personnel, obligations and 
commitments of War Assets Administration and the func¬ 
tions of the War Assets Administrator were transferred to 
the Administrator of General Services, and the War Assets 
Administration and the Office of the War Assets Administra¬ 
tor were abolished. While acting as the War Assets Ad¬ 
ministrator, certain properties of the United States were 
entrusted to my care, supervision and control for disposal, 
said property having been declared surplus to the needs of 
the United States of America pursuant to the provisions 
of the Surplus Property Act of October 3, 1944, 58 Stat. 
765, as amended. 
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2 . 

The statements made in this affidavit are based upon in¬ 
formation received by me in my official capacity and I be¬ 
lieve them to be true and accurate. 

3. 


Among the surplus property so entrusted to me for dis¬ 
posal as War Assets Administrator and subsequently as 
Administrator of General Services was a certain alumina 
manufacturing facility known as Plancor 226-AO located 
in the City of Baton Rouge, Louisiana. Included in s$id 
Plancor 226-AO were certain facilities for the processing of 
bauxite for the production of aluminum known as ihe 
Sinter plant. 

4. 

On or about February 11, 1948, an agreement herein¬ 
after referred to as a “Letter of Intent”, was entered into 
between War Assets Administration and the plaintiff, copy 
of said Letter of Intent is attached to the complaint as 


Exhibit A-l. 


Under the terms of the said Letter of Intent, War Assets 
Administration agreed to sell to the plaintiff certain ma¬ 
chinery and equipment located in five government-owrled 
plants, including certain machinery and equipment located 
in said Sinter plant at Baton Rouge, Louisiana, more specifi¬ 
cally referred to in Paragraph 3 above. It is this equipment 
and machinery which is the subject matter of plaintiff’s 
suit. Included among the terms and conditions of said 
Letter of Intent were provisions under which the lyar 
Assets Administration retained the title, possession, and 
responsibility for maintenance of the machinery and equip¬ 
ment covered by said Letter of Intent until said equipmBnt 
was removed from the premises of the Sinter plant, and the 
conditions prerequisite to the consummation of this sjale 
were complied with by the Plaintiff. It was further provid- 
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ed in said Letter of Intent that the plaintiff was to remove 
this machinery and equipment within a period of fifteen 
(15) months from February 11, 1948. 

6 . 

Since the execution of said Letter of Intent, dated Feb¬ 
ruary 11,1948, at the request of the plaintiff, numerous ex¬ 
tensions of time beyond the said fifteen (15) months period 
for removal of this machinery and equipment and payment 
of the balance of the purchase price were granted the plain¬ 
tiff by War Assets Administration and General Services 
Administration. 

7. 

On or about October 25, 1949, the said Sinter plant com¬ 
prising land and certain improvements thereon was sold to 
M. A. Rickard, Robert F. Nichols and George L. Morris. 
There was excluded from said sale, the machinery and equip¬ 
ment located at said Sinter plant which was allocated to the 
plaintiff in the Letter of Intent dated February 11, 1948. 
A copy of the deed of conveyance of said Sinter plant to 
the aforesaid purchasers is hereto attached marked Ex¬ 
hibit A and made a part of this affidavit. Included in said 
deed by reference as Exhibit B is a list of the machinery and 
equipment excluded from the conveyance of said Sinter 
plant to the aforesaid purchasers and which were includ¬ 
ed in the said Letter of Intent dated February 11, 1948. 

8 . 

On or about January 28, 1950, General Services Admin¬ 
istration entered into a further agreement with the plain¬ 
tiff modifying the terms of said Letter of Intent, copy of 
which is attached to the complaint as Exhibit A-2. Under 
said modification agreement, the plaintiff agreed to pay the 
balance of the amount computed to be due from the plain¬ 
tiff to General Services Administration over a period of six 
(6) years commencing January 1, 1950, the first four (4) 
quarterly installments to be in the amount of Twenty Thou- 
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sand and No/100 ($20,000.00) Dollars, each, and the re¬ 
maining indebtedness to be paid in twenty (20) equal quar¬ 
ter annual installments extended over the following five 

(5) years: The unpaid balance bearing interest at the rate 
of four (4%) per cent per annum payable quarter annually 
beginning July 1,1950. In view of the removal requirements 
contained in the deed of conveyance of land and certain im¬ 
provements of the Sinter plant, said modification agreement 
further provided, among other things, that said machinery 
and equipment located at Plancor 226-AO, Baton Rouge, 
Louisiana, would be removed by the plaintiff within six 

(6) months from January 28,1950, to-wit, on or before July 
28,1950, unless an agreement was reached between the plain¬ 
tiff and the owner of the realty extending the time limitation 
for the removal of the said machinery and equipment be¬ 
yond October 25,1950, the expiration date for such removal 
as provided for in the deed of conveyance of the realty f rom 
General Services Administration to the grantees. In the 
meantime and on or about July 28,1950, the land and cer :ain 
improvements of the Sinter plant were conveyed by the 
grantees from General Services Administration to the Ideal 
Cement Company, the present owner. 

9. 

The balance of the principal and interest owing by the 
plaintiff as of October 1, 1950 was computed to be the sum 
of Seven Hundred Ninety Seven Thousand Five Hundred 
Eighty Eight and 21/100 ($797,588.21) Dollars. The quar¬ 
ter annual installment payment of principal and interest 
due from the plaintiff on July 1,1950 was paid. The plain¬ 
tiff failed and neglected to remove any of said machinery 
and equipment on or before July 28,1950, and said machin¬ 
ery and equipment continues to remain at said Sinter plant, 
Baton Rouge, Louisiana. In accordance with the terms and 
conditions of sale of said Sinter plant to the aforesaid 
purchasers as set forth in the deed of conveyance (Exhibit 
A), all said machinery and equipment were required tc be 
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removed from the premises of the Sinter plant on or be¬ 
fore October 25, 1950. I was advised that expeditions re¬ 
moval of said machinery and equipment from the Sinter 
plant would consume a period of time ranging from three 
to five months and cost approximately Two Hundred Fifty 
Thousand and No/100 ($250,000.00) Dollars. 

10 . 

All of the facts and circumstances set forth herein, in¬ 
cluding the purchasers failure to remove the property as 
required by the terms of the Letter of Intent, as modified, 
and the resultant jeopardy to the interest of the United 
States required that I act promptly to properly protect the 
interest of the United States as required of me in the dis¬ 
charge of my official duties as Administrator of General 
Services under the provisions of the Federal Property Ad¬ 
ministrative Services Act of 1949, 63 Stat. 377, as amended, 
and as dictated by good business practices. Accordingly, 
on or about August 25, 1950, I transmitted a letter to the 
plaintiff, copy of which is hereto attached and marked Ex¬ 
hibit B and made a part of this affidavit, refusing to grant 
the plaintiff any further extension of time to complete his 
contract and including a provision that unless, within a 
period of five (5) days, the plaintiff had reached an agree¬ 
ment with the owner of the Sinter plant which precluded any 
liability on the part of the government for damages arising 
out of this default, I would be obliged to take the necessary 
steps to protect the interest of the United States. By my 
telegrams dated September 12, 1950, and September 27, 
1950, copies of which are attached marked Exhibit C and 
C-l, respectively, and made a part of this affidavit, plaintiff 
was notified that an indemnity bond in the penal sum of Two 
Hundred Thousand and No/100 ($200,000.00) Dollars would 
be required to indemnify the United States against loss re¬ 
sulting from failure to remove the property on or before 
October 25,1950. My telegram dated September 1950, from 
the Ideal Cement Company, present owner of the Sinter 
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plant, copy of said telegram being hereto attached marked 
Exhibit D and made a part of this affidavit, I was notified 
that the said Ideal Cement Company had not entered into 
any agreement for the extension of time after the expiration 
date of October 25,1950, for removal of said machinery and 
equipment. Prior thereto and on September 7,1950,1 caused 
a telegram to be dispatched to the plaintiff, copy of which 
is hereto attached marked Exhibit E and made a part of this 
affidavit, by which the plaintiff was notified that unless he 
had fully satisfied the conditions of my said letter of August 
25, 1950, by Noon September 12, 1950, said machinery and 
equipment would be sold for the account of the plaintiff in 
accordance with the best terms and conditions obtainable. 

11 . 

A letter dated September 8,1950, was received from Ideal 
Cement Company, present owner of the Sinter plant, copy 
of which is hereto attached marked Exhibit F and made a 
part of this affidavit, by which General Services Adminis¬ 
tration was notified of the extent of damage that Ideal 
Cement Company claimed they would suffer in the event the 
said machinery and equipment were not removed by Octo¬ 
ber 25, 1950. By a further telegram dated September 1.8, 
1950, from the Ideal Cement Company, copy of which is 
hereto attached marked Exhibit G and made a part of this 
affidavit, I was notified that all right to remove said machin¬ 
ery and equipment from the Sinter plant will terminate on 
October 25,1950, and all fixtures affixed thereto will become 
a part of the realty subject to the exclusive rights of the 
owner of said plant. 

12 . 

By letter dated August 31, 1950, the plaintiff tendered 
to General Services Administration a cashier’s check in the 
sum of Twenty Seven Thousand Nine Hundred Eleven and 
ol/lOO ($27,911.01) Dollars bearing the date of August 31, 
1950, for quarter annual payment of principal and interest 
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due on October 1,1950. Thereafter by my letter dated Sep¬ 
tember 7, 1950, said cashier’s check in the sum of Twenty 
Seven Thousand Nine Hundred Eleven and 01/100 ($27,- 
911.01) Dollars was returned to the plaintiff by registered 
airmail. Copy of said letter is hereto attached marked Ex¬ 
hibit H and made a part of this affidavit. Thereafter and on 
September 29, 1950, a further tender in the sum of Twenty 
Seven Thousand Nine Hundred Eleven and 01/100 ($27,- 
911.01) Dollars in cash was made in behalf of the plaintiff 
and said tender was refused by General Services Adminis¬ 
tration. 

13. 

After expiration of the five-day period specified in my 
telegram of September 7,1950 (Exhibit E), plaintiff having 
failed to comply therewith, action was initiated for the sale 
by sealed bid of the said machinery and equipment for the 
account of the plaintiff. Final date for the submission of 
sealed bids was scheduled for September 27, 1950, and was 
subsequently adjourned to October 5, 1950, all of which 
information was transmitted to the plaintiff by my telegram 
dated September 12, 1950, copy of which is hereto attached 
and marked Exhibit C and made a part of this affidavit. 

14. 

Throughout the protracted negotiations involving this 
machinery and equipment, my main concern in addition to 
giving every consideration to plaintiff, was to protect the 
interest of the United States in connection with the disposal 
of the property. Every action taken by me in this matter 
was to that end. For the record and while immaterial to the 
jurisdictional question raised, the allegations in the com¬ 
plaint that there was collusion between Ideal Cement Com¬ 
pany and myself are expressly denied and are without foun¬ 
dation in fact. Furthermore, and contrary to the allegations 
contained in the complaint, I did not interfere with the rela¬ 
tion between Plaintiff and the Ideal Cement Company, nor 
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did I assume or attempt to usurp any power not vesteq 
me as Administrator of General Services. 


Jess Larson 


/s/ 


Sworn to and Subscribed before me, the undersigned 
Notary Public, by Jess Larson, this 4th day of Octotjer, 
1950. * 

Robert J. Gump 

Robert M. Gump, Notary Public 
Notary Public in and for i;he 
County of Dallas, State of Texas. 


m 


My Commission Expires: June 1,1951. 
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(Filed October 11,1950) 

(Defendant's) Exhibit "A" 

SALE BY 

Reconstruction Finance Corporation 

to 

M. A. Rikard 
Robert F. Nichols, and 
George L. Morris 

United States of America 
State of Louisiana 
Parish of East Baton Rouge 

Be It Known, That on this 25th day of October, 1949, 

before me, 

Byron R. Kan trow 

a Notary Public duly commissioned in and for the aforesaid 
Parish and State, and in the presence of the two undersigned 
competent witnesses, personally came and appeared: 

RECONSTRUCTION FINANCE CORPORATION 
A corporation duly organized and existing under 
and by virtue of the laws of the United States, 
which corporation has succeeded, pursuant to the 
provisions of Public Laws 109, 79th Congress, 
approved June 30, 1945, to all of the rights and 
assets of the Defense Plant Corporation, acting 
by and through the Administrator of General Serv¬ 
ices (hereinafter called “Vendor”) under and pur¬ 
suant to the power and authority contained in the 
Federal Property and Administrative Service Act 
of 1949 (Public Law 152, 81st Congress) and the 
Surplus Property Act of 1944 (58 Stat. 765), as 
amended and regulations and orders promulgated 
thereunder, herein represented by Karl E. Wal¬ 
lace, duly authorized, 

Who Declared That: 

The hereinafter described land, improvements and appur¬ 
tenances owned by the Reconstruction Finance Corpora- 
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tion has been duly declared surplus property to the Admin r 
istrator of General Services, pursuant to the provisions of 
the above mentioned statutes and regulations and Execu¬ 
tive Order 9689, and the transfer of said property having 
been approved by the Administrator of General Services 01(1 
October 14, 1949, it, does by these presents, bargain, sell, 
convey, assign, and deliver without warranty, recourse, or 
liability whatsoever, even, as to the restitution of the pur¬ 
chase price, but with full substitution and subrogation i^i 
and to all rights and actions of warranty which it may havp 
against all preceeding owners and vendors, unto M. 
Rikard, a resident of the City of Birmingham, State of Ala¬ 
bama, George L. Morris, a resident of the City of Birming¬ 
ham, State of Alabama, and Robert F. Nichols, a resident df 
the Parish of East Baton Rouge, State of Louisiana, al 
composing a partnership doing business under the name 
and style of M. A. Rikard & Associates, and having thd 
principal place of business in the City of Baton Rouge, 
State of Louisiana, (hereinafter referred to as “Pur¬ 
chaser”) here purchasing and accepting for themselves, 
their heirs and assigns, all and singular the following 
described real and personal property (hereinafter referred 
to as the “Property”) situated in the Parish of East Baton 
Rouge, State of Louisiana: 


I. Land 

A certain portion of land together with all servitudes, 
advantages, and prescriptions, liberative and acquisi¬ 
tive, thereunto belonging or in anywise appertaining 
situated in the Parish of East Baton Rouge, Louisiana, 
about four miles North of the City of Baton Rouge, 
situated in Section 37, T-68, R-l-W, Greensburg Land 
District of Louisiana, shown on a map survey by A. G. 
Mundinger, C.E., and Surveyor, dated December 11, 
1942, revised July 12,1943, and revised October 22,1943, 
to show corrected distances and areas, a copy of which 
is annexed to an Act of Correction of property between 
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Defense Plant Corporation and Consolidated Chemical 
Industries, Inc., recorded on July 26, 1944, in Convey¬ 
ance Book 575, folio 13, being Original 46, Bundle 1651, 
the said tract herein conveyed being designated at the 
comers thereof on referenced map of survey by the 
letters “ J”, “K”, “D”, and “E” and being more par¬ 
ticularly described as follows: 

Beginning at a point marked with a concrete monu¬ 
ment on the North side of the Airline Highway, which 
point is South 87° 56' West, a distance of 1291.9' from 
the Northwest intersection of the Airline Highway and 
the West side line of the Y&MV Railroad Right-of-Way 
(point “ J”); thence along the North line of the Air¬ 
line Highway, South 87° 56' West, a distance of 1372.5' 
to a point marked with a concrete monument; thence 
continuing with the same line, a distance of 424.9' to the 
bank of the Mississippi River (to comer “K”); thence 
along the bank of the Mississippi River, North 3° 00' 
West, a distance of 1000.1' to a comer (Comer “D”); 
thence North 87° 56' East, a distance of 115.8' to a con¬ 
crete monument, and continuing along the same line, a 
further distance of 1711.5' to a comer (Comer “E”); 
thence South 2° 04' East, a distance of 1000' to the point 
of beginning (Comer “J”) and containing a total of 
41.61 acres, more or less, together with all batture and 
rights of accretion attached or belonging thereto. 

Being the same property acquired by act of exchange 
between Defense Plant Corporation and Consolidated 
Chemical Industries, Inc., acknowledged on behalf of 
Consolidated Chemical Industries, Inc., on September 
28,1943 and acknowledged on behalf of Defense Plant 
Corporation on November 29, 1943, filed for record in 
the office of the Clerk of Court, East Baton Rouge Par¬ 
ish, Louisiana, on December 28,1943, Original 75, Bun¬ 
dle 1602, and act of correction thereof executed on 
behalf of Defense Plant Corporation and Consolidated 
Chemical Industries, Inc., acknowledged on behalf of 
Defense Plant Corporation on May 11, 1944, and on 
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behalf of the Consolidated Chemical Industries, Inc., 
on July 10, 1944, filed for record in the office of tie 
Clerk of Court of East Baton Rouge Parish, Louisiana, 
on July 26,1944, recorded the same day in Conveyance 
Book 575, folio 13, being Original 46, Bundle 1651. 

Included in this conveyance are all of the vendors 
rights and to the following servitudes and the right of 
use thereof: 

A. That certain servitude for the laying, maintain- 
ence and use of railroad switch tracks and spur and 
appurtenant facilities over and across a 7.00 acre tract 
of land all as set forth in the act of exchange between 
Defense Plant Corporation and Consolidated Chemical 
Industries, Inc., as corrected above referred to. 

B. The servitude for and right to use that portion bf 

the railroad spur tract designated on the plat of survey 
by A. G. Mundinger, C.E., and Surveyor hereinabove 
referred to as the “L&A Spur Track’’ all as set forth 
in said act of exchange between Defense Plant Corpora¬ 
tion and Consolidated Chemical Industries, Inc., as cor¬ 
rected, above referred to, the servitude for the estab¬ 
lishment and maintainance and use of said spur track 
having been acknowledged agreed to, granted, and re¬ 
served also by the Kaiser Aluminum & Chemical Cor¬ 
poration in an instrument dated July_, 1950, 

recorded in the office of the Clerk of Court, East Baton 

Rouge Parish, Louisiana, as Original_, Bundle_ l, 

and in Conveyance Book-, folic-, a copy of which 

is attached hereto and paraphed for identification here¬ 
with. 

Subject to the following exceptions and reservations: 

A. The servitude and right of way in favor of Planta 
tion Pipe Line Company in accordance with a surve 
map by A. G. Mundinger, C.E., and Surveyor, date 
July 29, 1941, recorded September 15, 1941, in Boc 
493, folio 10 of the Conveyance Records of East Bate 


y 

d 

k 
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Rouge Parish, Louisiana, all as set forth in the afore¬ 
said act of exchange as corrected, between Defense 
Plant Corporation and Consolidated Chemical Indus¬ 
tries, Inc. 

B. The servitude and right-of-way granted to Kaiser 
Aluminum & Chemical Corporation by Reconstruction 
Finance Corporation by instrument acknowledged by 

Kaiser Aluminum & Chemical Corporation on_, 

1950, and acknowledged by Reconstruction Finance Cor¬ 
poration on July 19, 1950, recorded in the office of the 
Clerk of Court of East Baton Rouge Parish, Louisiana, 

on_, 1950, in Conveyance Book_, folio_, 

being Original_, Bundle-, as per copy attached 

as stated above. 

C. In accordance with Executive Order 9908, ap¬ 
proved on December 5,1947, (12 F.R. 8223), all uranum, 
thorium, all other materials determined pursuant to 
section 5(b) (1) of the Atomic Energy Act of 1946 (60 
ST AT 761), to be peculiarly essential to the production 
of fissionable material, contained in whatever concentra¬ 
tion, in deposits in the lands covered by this instrument 
are hereby reserved for the use of the United States, 
together with the right of the United States through its 
authorized agents or representatives at any time to 
enter upon the land and prospect for, mine, and remove 
the same, making just compensation for any damage 
or injury occasioned thereby. However, such land may 
be used, and any rights otherwise acquired by this dis¬ 
position may be exercised, as if no reservation of such 
materials had been made; except that, when such use 
results in the extraction of any such material from the 
land in quantities which may not be transferred or 
delivered without a license under the Atomic Energy Act 
of 1946, as it now exists or may hereafter be amended, 
such material shall be the property of the United States 
Atomic Energy Commission, and the Commission may 
require delivery of such material to it by an possessor 
thereof after such material has been separated as such 




85 


from the ores in which it was contained. If the Com¬ 
mission requires the delivery of such material to it, 
it shall pay to the person mining or extracting the 
same, or to such other person as the Commission de¬ 
termines to be entitled thereto, such sums, including 
profits, as the Commission deems fair and reasonable 
for the discovery, mining, development, production, 
extraction, and other services performed with respect 
to such material prior to such delivery but such pay¬ 
ment shall not include any amount on account of the 
value of such material before removal from its place of 
deposit in nature. If the Commission does not require 
delivery of such material to it the reservation thereby 
made shall be of no further force or effect. 

II. Improvements, Fixtures, Machines and Equipment 

The improvements, buildings, fixtures, machinery and 
equipment, owned by Vendor, located on or attached to 
the above described real estate, LESS AND EXCEPT 
the machinery, equipment, fixtures, and chattels here¬ 
tofore allocated by Vendor to the Guiberson 'White- 
water Cement Company, a description of which appears 
on a photostat of a list entitled, “Exhibit B, Revised 
February 28, 1949, Equipment Allocated to ‘Guiberson 
Whitewater Cement Company ,,, , attached hereto for 
reference and paraphed for identification herewith, 

It being the intention of the Vendor to convey, and of 
the Purchaser to acquire, the land and remaining im¬ 
provements, fixtures, machinery and equipment of the 
industrial plant known and identified as the * i Sifter 
Plant” which has not heretofore sold and removed, or 
which has not been allocated to said Guiberson White- 
water Cement Company, as described in the foregoing 
description list. 

TO HAVE AND TO HOLD the said property unto ^aid 

Purchasers and Purchasers’ heirs and assigns forever 
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This sale is made for and in consideration of the sum of 
ONE HUNDRED FIFTY THOUSAND EIGHTY-EIGHT 
AND 27/100 (150,088.27) DOLLARS cash in hand paid in 
lawful money, the receipt of which is hereby acknowledged 
and full acquittance and discharge granted therefor. 

It is understood and agreed by the parties hereto that cer¬ 
tain property located on the land herein conveyed is and has 
been excluded from the sale and conveyance, all as recited 
herein, and Vendor reserves, for itself, its successors and as¬ 
signs, and Purchasers grant the right to remove such prop¬ 
erty as is not conveyed hereby from the premises herein con¬ 
veyed at any time within one year from October 25, 1949, 
Vendor having the necessary right of ingress and egress for 
the inspection of such excluded property and the removal 
thereof at any reasonable time or times. 

The parties hereto agree to dispense with conveyance and 
mortgage certificates required by law and exonerate me, 
Notary, from all responsibility on account of non-production 
of the same. Taxes up to and including the year 1949 have 
been paid; and Purchasers have paid to Vendor One Thou¬ 
sand Three Hundred Forty-nine and 42/100 ($1,349.42) 
Dollars as their pro-rata part of 1949 taxes, receipt of which 
is hereby acknowledged. 

And here the Purchasers respectively declare their mari¬ 
tal status to be as follows : 

M. A. RIKARD married but once and then to Sarah 
Cheves, from whom he is legally divorced. 

ROBERT F. NICHOLS married but once and then to 
Ruth Stansberry, with whom he is presently living and 
residing. 

GEORGE L. MORRIS married but once and then to 
Mallie Moughon, now deceased. 

THUS DONE AND SIGNED in my office at Baton Rouge, 
Parish of East Baton Rouge, State of Louisiana, in tripli¬ 
cate originals in the presence of Cullom Walker and Hugh 
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H. Brister, the undersigned competent witnesses who have 
signed these presents together with the said appearers apd 
me, Notary Public, after due reading of the whole. 

RECONSTRUCTION FINANCE COR¬ 
PORATION and the UNITED STATES 
OF AMERICA, Acting by and through 
the Administrator of General Services: 
By M. 0. Matthews 
Mack A. Rickard 
Robert F. Nichols 
George L. Morris 

WITNESSES: 


Cullom Walker 
Hugh H. Brister 
Byron R. Kantrow 
Notary Public 


(Defendant's) Exhibit "B" 

(Same as Plaintiff’s Exhibit C-7) 


(Defendant's) Exhibit "C" 

(Same as Plaintiff’s Exhibit C-13) 


(Defendant's) Exhibit "C-l" 

(Same as Plaintiff’s Exhibit C-15) 


Exhibit "D" 

(Western Union Telegram) 


WU Q019 DL PD 


TULSA OKLA SEP 19 45 


5P 


HON JESS LARSON, ADMINISTRATOR 

GENERAL SERVICES ADMINISTRATION 

IF GENERAL SERVICES PROCEEDS TO OFFER EQUIPMENT 
NOW LOCATED ON BATON ROUGE PLANT SITE OF IDEAL 
CEMENT COMPANY FOR SALE TO HIGHEST BIDDER, IT IS 
REQUESTED NOTICE OF SALE CONTAIN APPROPRIATE NOTldE 
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TO PROSPECTIVE BIDDERS THAT TIME FOR REMOVAL WILL 
EXPIRE OCTOBER 25, 1950 AND NO AGREEMENT HAS BEEN 
MADE WITH LAND OWNER FOR EXTENSION AFTER THAT 
DATE OR PROSPECTIVE BIDDERS BE NOTIFIED OF SUCH FACT 
BY APPROPRIATE ANNOUNCEMENT AT TIME OF SALE. IDEAL 
FEELS NO ONE SHOULD BE LEAD TO BID UNDER IMPRESSION 
LAND OWNER HAS AGREED TO SUCH EXTENSION OR THAT 
POSTING BOND WILL SECURE EXTENSION OF TIME 


IDEAL CEMENT CO BY GUY H WOODWARD ATTORNEY 

755A SEP20 


25 1950. 


(Defendant's) Exhibit ("E") 

(Same as Plaintiff’s Exhibit C-9) 


Exhibit ”F" 


IDEAL CEMENT COMPANY 
DENVER NATIONAL BUILDING 
DENVER, COLORADO 

September 9,1950 

Mr. Leonard Nelson 

General Services Administration 

Washington, D. C. 

Dear Mr. Nelson: 

As requested by you, we have looked into the matter of 
the time required to move the so-called Guiberson equip¬ 
ment off the site at Baton Rouge. Mr. J. F. Wolfe of the 
W. Horace Williams Company at New Orleans is the man 
who has given us the following estimate. To refresh your 
memory, the Sinter Plant at Baton Rouge was built by the 
W. Horace Williams Company, and they are therefore 
thoroughly familiar with the site and the equipment located 
there. 

At the present time the Williams Company is doing some 
work for the Permanente Company at Baton Rouge in their 
plant located right across the road from the property in 
question. This work consists of moving one 9 1 /4' x 25(X kiln 
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and cooler that goes with it off the site at Baton Rouge fbr 
shipment to some other location. They have been working 
a full crew for the past three weeks and expect that it will 
require two more weeks to get the one kiln and cooler loaded 
on the cars. Mr. Wolfe informs us that it is not feasible ^o 
work round the clock on this type of job because of the ex¬ 
pensive lighting and other rigging required. 

There are four kilns and six mills, together with other 
equipment, involved at Baton Rouge. It is his best guess 
that it would take a minimum of five months to get this 
equipment off the site there. Among other things required 
would be the extension of a temporary track from the pres¬ 
ent track layout on the site into the kiln and mill area. M r. 
Wolfe was careful to explain that this is at the present 
time merely his best estimate from his personal knowledge 
of the circumstances. If a firm estimate involving penalties 
were required, he would like to have a week or ten days 
least to work out his schedule in detail. 

I sincerely trust this information will be helpful to you 
arriving at your conclusions, and if we can be of any further 
assistance in any way, please feel free to call upon us at ai^y 
time. 

Very truly yours, 


at 


in 


Cris Dobbins :hg 


Cris Dobbins 

Executive Vice President and 
General Manager 


Exhibit "G" 

(Western Union Telegram) 


WU T005 DL PD 


TULSA OKLA SEP 18 208P 


HONORABLE JESS LARSON, ADMINISTRATOR 
GENERAL SERVICES ADMN 

AS STATED BY LETTER DATED AUGUST 1ST AND 3RD IDE^L 
CEMENT CO. ACQUIRED BATON ROUGE PLANT SITE IN GOQD 
FAITH ON JULY 28TH, 1950 FOR PURPOSE OF CONSTRUCTING 
CEMENT PLANT TO SUPPLY INCREASED CUSTOMER DEMAND 
IN AREA. PURCHASE WAS UPON REPRESENTATION OF 
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GENERAL SERVICES TO IDEAL’S GRANTOR THAT RIGHT OF 
THIRD PARTIES TO REMOVE ANY EQUIPMENT THEREFROM 
EXPIRED ON JULY 28TH, 1950 AND SUCH RIGHT WOULD NOT 
BE RENEWED OR EXTENDED. IDEAL PURCHASED UPON FIRM 
AGREEMENT WITH GENERAL SERVICES ADMINISTRATION 
THAT ITS RIGHT TO REMOVE EQUIPMENT FROM SITE 
TERMINATES OCTOBER 25TH, 1950. IT IS NOW UNDERSTOOD 
GENERAL SERVICES HAS OR PROPOSES TO GRANT TO OTHERS 
CERTAIN PRETENDED RIGHTS TO ENTER UPON SAID PLANT 
SITE FOR PERIOD OF TIME AFTER OCTOBER 25,1950 TO REMOVE 
MACHINERY AND EQUIPMENT THEREFROM. THIS IS TO NOTIFY 
GENERAL SERVICES ADMINISTRATION AND ALL OTHERS THAT 
ALL RIGHTS TO REMOVE MACHINERY OR EQUIPMENT FROM 
SAID PLANT SITE WILL TERMINATE ON OCTOBER 25TH, 1950 
AND ALL FIXTURES AFFIXED THERETO WILL BECOME A PART 
OF THE REALTY SUBJECT TO THE EXCLUSIVE RIGHTS OF 
THE OWNERS OF SAID LAND; THAT IDEAL CEMENT CO. DOES 
NOT CONSENT OR AGREE TO ANY EXTENSION OF TIME FOR 
REMOVAL OF ANY MACHINERY OR EQUIPMENT BY ANY ONE 
ON ANY CONDITION WHATSOEVER AND HEREBY GIVES 
NOTICE THAT AFTER OCTOBER 25, 1950 IT WILL LEGALLY 
RESIST ANY INTERFERENCE WITH ITS PEACEFUL POSSESSION 
AND ENJOYMENT OF THE PROPERTY AND ALL MACHINERY 
AND EQUIPMENT ATTACHED THERETO WHICH BY OPERATION 
OF LAW HAS BECOME A PART THEREOF 

GUY H WOODWARD ATTORNEY FOR IDEAL CEMENT CO 

847A SEP 19.. 


• (Defendants) Exhibit "H" 

(Same as Plaintiff's Exhibit C-10) 


(Filed October 11,1950) 

(Plaintiff's) Exhibit ("E") 

CASH SALE BY 
M. A. RIKARD, et als. 
to 

IDEAL CEMENT COMPANY 

Parish of East Baton Rogue 
United States of America 
State of Louisiana 

BE IT KNOWN, That on this 20th day of July, 1950, BE¬ 
FORE ME, BYRON R. KANTROW, a Notary Public, duly 



91 


commissioned in and for the aforesaid Parish and State, 
and in the presence of the two undersigned competent wit¬ 
nesses, personally came and appeared: j 

M. A. RIKARD, who declared that he is a resident of 
lawful age of majority of the City of Birmingham, Ala¬ 
bama, and that he has been married but one time and 
then to Sarah Cheves, from whom he is legally divorced; 

GEORGE L. MORRIS, who declared that he is a resi¬ 
dent of lawful age of the City of Birmingham, Alabama, 
and that he has been married but once and then to Mallie 
Maughon, now deceased; and, 

ROBERT F. NICHOLS, who declared that he is of law¬ 
ful age of majority and a resident of East Baton Rouge 
Parish, Louisiana, and that he has been married but 
once and then to Ruth Stansberry, with whom he is now 
living and residing in said Parish and State, 

hereinafter designated as “Vendor”, and who further de¬ 
clared that they each appear herein individually and as 
members of the partnership doing business under the name 
and style of M. A. Rikard and Associates, and that appear- 
ers compose all of the members of said partnership, and 
who further declared that for the consideration and upon 
the terms and conditions hereinafter expressed, said Vende r 
has bargained and sold, and does by these presents grant, 
bargain, sell, assign, transfer, deliver, and abandon and set 
over under all lawful warranties and with substitution and 
subrogation to all rights and actions of warranty against all 
preceding owners and vendors unto: 

IDEAL CEMENT COMPANY, a corporation organ¬ 
ized under the laws of Colorado and authorized to do 
and doing business in the State of Louisiana, herein rep¬ 
resented by M. 0. Mathews, who declared that he is Vice- 
President of said corporation and that he is duly auth¬ 
orized to appear herein and act in its name and for and 
on its behalf by virtue of a resolution of its Board of 
Directors, 
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hereinafter designated as “Purchaser”, here present, ac¬ 
cepting and purchasing for itself, its successors and assigns, 
and acknowledging delivery and possession of the follow¬ 
ing described property, to-wit:, 

I. Land: 

A certain portion of land together with all servitudes, 
advantages, and prescriptions, liberative and acquisi¬ 
tive, thereunto belonging or in anywise appertaining 
situated in the Parish of East Baton Rouge, Louisiana, 
about four miles North of the City of Baton Rouge, 
situated in Section 37, T-6 S, R-l W, Greensburg Land 
District of Louisiana, shown on a map survey by A. G. 
Mundinger, C.E., and Surveyor, dated December 11, 
1942, revised July 12,1943, and revised October 22,1943, 
to show corrected distances and areas, a copy of which 
is annexed to an Act of Correction of property between 
Defense Plant Corporation and Consolidated Chemical 
Industries, Inc., recorded on July 26, 1944, in Convey¬ 
ance Book 575, folio 13, being Original 46, Bundle 1651, 
the said tract herein conveyed being designated at the 
corners thereof on referenced map of survey by the 
letters “ J”, “K”, “D”, and “E” and being more par¬ 
ticularly described as follows: 

Beginning at a point marked with a concrete monu¬ 
ment on the North side of the Airline Highway, which 
point is South 87 Degrees, Fifty-six Minutes (87 De¬ 
grees, 56 minutes) West, a distance of 1291.9' from the 
Northwest intersection of the Airline Highway and the 
West side line of the Y&MV Railroad Right of Way 
(point “ J”); thence along the North line of the Airline 
Highway, South Eighty-seven (87) Degrees, Fifty-six 
(56) Minutes West, a distance of 1372.5' to a point 
marked with a concrete monument; thence continuing 
with the same line, a distance of 424.9' to the bank of the 
Mississippi River (to comer “K”); thence along the 
bank of the Mississippi River, North Three (3) Degrees 
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West, a distance of 1000.1' to a corner (Comer “D”); 
thence North Eighty-seven (87) Degrees, Fifty-six (50) 
Minutes East, a distance of 115.8' to a concrete monu¬ 
ment, and continuing along the same line, a further dis¬ 
tance of 1711.5' to a comer (Comer “E”); thence South 
Two (2) Degrees, Four (4) Minutes East, a distance of 
1000' to the point of beginning (Comer “ J”) and con¬ 
taining a total of 41.61 acres, more or less, together with 
all batture and rights of accretion attached or belong¬ 
ing thereto. 

Being the same property acquired by act of exchange 
between Defense Plant Corporation and Consolidated 
Chemical Industries, Inc., acknowledged on behalf of 
Consolidated Chemical Industries, Inc., on September 
28, 1943 and acknowledged on behalf of Defense Plait 
Corporation on November 29, 1943, filed for record in 
the office of the Clerk of Court, East Baton Rouge Par¬ 
ish, Louisiana, on December 28, 1943, as Original 75, 
Bundle 1602, and act of correction thereof executed on 
behalf of Defense Plant Corporation and Consolidated 
Chemical Industries, Inc., acknowledged on behalf of 
Defense Plant Corporation on May 11,1944, and on be¬ 
half of the Consolidated Chemical Industries, Inc., on 
July 10,1944, filed for record in the office of the Clerk of 
Court of East Baton Rouge Parish, Louisiana, on July 
26, 1944, recorded the same day in Conveyance Book 
575, folio 13, being Original 46, Bundle 1651; and beii^g 
the same property acquired by Vendors from Recon¬ 
struction Finance Corporation by act dated October 25, 
1949, passed before Byron R. Kantrow, Notary Public, 
on file and of record in the conveyance records of East 
Baton Rouge Parish, Louisiana. 

Included in this conveyance are all of the Vendor fs 
rights in and to the following servitudes and the right 
of use thereof: 

A. That certain servitude for the laying, maintenance 
and use of railroad switch tracks and spur and appur- 
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tenant facilities over and across a 7.00 acre tract of land 
all as set forth in the act of exchange between Defense 
Plant Corporation and Consolidated Chemical Indus¬ 
tries, Inc., as corrected above referred to. 

B. The servitude for and right to use that portion of 
the railroad spur track designated on the plat of survey 
by A. G. Mundinger, C.E., and Surveyor, hereinabove 
referred to as the “L & A Spur Track ’ 9 all as set forth 
in said act of exchange between Defense Plant Corpora¬ 
tion and Consolidated Chemical Industries, Inc., as cor¬ 
rected, above referred to, the servitude for the estab¬ 
lishment and maintenance and use of said spur track 
having been acknowledged, agreed to, granted, and re¬ 
served also by the Kaiser Aluminum & Chemical Cor¬ 
poration in an instrument dated July 19,1950, recorded 
in the office of the Clerk of Court, East Baton Rouge 
Parish, Louisiana, as Original 9, Bundle 2636, and in 
Conveyance Book, folio ...., 

Subject to the following exceptions and reservations: 

A. The servitude and right of way in favor of Plan¬ 
tation Pipe Line Company in accordance with a survey 
map by A. G. Mundinger, C.E., and Surveyor, dated 
July 29,1941, recorded September 15,1941, in Book 493, 
folio 10 of the Conveyance Records of East Baton 
Rouge Parish, Louisiana, all as set forth in the afore¬ 
said act of exchange as corrected, between Defense 
Plant Corporation and Consolidated Chemical Indus¬ 
tries, Inc. 

B. The servitude and right of way granted to Kaiser 

Aluminum & Chemical Corporation by Reconstruction 
Finance Corporation by instrument acknowledged by 
Kaiser Aluminum & Chemical Corporation on July 
25,1950, and acknowledged by Reconstruction Finance 
Corporation on July 19, 1950, recorded in the office of 
the Clerk of Court of East Baton Rouge Parish, Louisi¬ 
ana, on July 27, 1950, in Conveyance Book-, folio 

-, being Original 9, Bundle 2636. 
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C. In accordance with Executive Order 9908, a 
proved on December 5,1947, (12 F. R. 8223), all ura 
um, thorium, all other materials determined pursua: 
to section 5 (b) (1) of the Atomic Energy Act of 19 
(60 ST AT 761), to be peculiarly essential to the pr 
duction of fissionable material, contained in whatev< 
concentration, in deposits in the lands covered by this 
instrument are hereby reserved for the use of the 
United States, together with the right of the United 
States through its authorized agents or representatives 
at any time to enter upon the land and prospect fop, 
mine, and remove the same, making just compensation 
for any damage or injury occasioned thereby. However, 
such land may be used, and any rights otherwise ac¬ 
quired by this disposition may be exercised, as if no 
reservation of such materials had been made; except 
that, when such use results in the extraction of any 
such material from the land in quantities which may not 
be transferred or delivered without a license under the 
Atomic Energy Act of 1946, as it now exists or may 
hereafter be amended, such material shall be the prop¬ 
erty of the United States Atomic Energy Commission, 
and the Commission may require delivery of such ma¬ 
terial to it by an possessor thereof after such material 
has been separated as such from the ores in which it 
was contained. If the Commission requires the deliv¬ 
ery of such material to it, it shall pay to the person 
mining or extracting the same, or to such other person 
as the Commission determines to be entitled thereto, 
such sums, including profits, as the Commission deems 
fair and reasonable for the discovery, mining, develop¬ 
ment, production, extraction, and other services per¬ 
formed with respect to such material prior to such de¬ 
livery but such payment shall not include any amount 
on account of the value of such material before removal 
from its place of deposit in nature. If the Commission 
does not require delivery of such material to it the 
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reservation thereby made shall be of no farther force 
or effect. 

II. Improvements, Machinery and Equipment: 

In addition to the land and servitudes hereinabove 
described and referred to there are included the follow¬ 
ing specific improvements, machinery and equipment 
located upon said land hereinabove described: 

A. All buildings situated upon said land. 

B. Four (4) Traylor rotary coolers with auxiliary 
equipment the fifth one on the premises being reserved 
by the Vendors. 

C. All steel soda ash storage tanks with auxiliary 
equipment. 

D. All steel slurry tanks with auxiliary equipment 

E. All open top mud storage tanks with auxiliary 
equipment. 

F. All concrete storage tanks with auxiliary equip¬ 
ment. 

G. Six (6) wet gas washers and auxiliary equipment. 

H. All railroad trackage belonging to the Vendor. 

I. All fences, sewerage and drainage improvements. 

It is agreed and understood that the phrase “auxiliary 
equipment 1 hereinabove used refers to the auxiliary equip¬ 
ment belonging to the Vendors and does not include any 
equipment or machinery or other property heretofore allo¬ 
cated to the Guiberson White Water Cement Company and 
hereinafter specifically excluded from this sale. 

III. Reservations and Exceptions : 

A. There is specifically excepted from this sale the 
machinery, equipment, fixtures and chattels heretofore 
allocated by the Reconstruction Finance Corporation or 
its predecessors in title to the Guiberson White Water 
Cement Company a description of which appears on a 
photostat of a list entitled “Exhibit B, revised Febru¬ 
ary 28,1949, equipment allocated to ‘Guiberson White 
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Water Cement Company’,” attached to an act of sale 
from the Reconstruction Finance Corporation to the 
Vendor herein and paraphed “Ne Varietur” for iden¬ 
tification therewith by Byron R. Kantrow, Notary Pub¬ 
lic, which said act of sale to which said list is attached is 
on file and of record in the conveyance records of the 
Parish of East Baton Rouge, State of Louisiana. 

B. All of the rest of the machinery, equipment and 
materials located in the buildings or upon the land 
herein conveyed whether attached thereto or not and 
whether or not such equipment and machinery may l ave 
become immovables by destination not specifically here¬ 
inabove described and conveyed to the present Pur¬ 
chaser are specifically excepted from this sale and re¬ 
served to the Vendor. 


The Vendor reserves and the Purchaser grants to the Ven¬ 
dor the right and privilege of ingress and egress in, to and 
upon said land herein conveyed up to and including the 31st 
day of December, 1951 for the purpose of removing machin¬ 
ery, equipment and materials reserved and excepted from 
this sale by the Vendor, including the right to bring in and 
upon and across said property such new equipment and 
machinery as may be necessary and useful in the dismant¬ 
ling, disassembly, loading and reloading of said property 
and the right and privilege of locating railroad cars upon 
the spur track situated upon said land hereinabove described 
for the purpose of loading and removal of said property 
from said land, provided, the rights granted in this sentence 
shall not be exercised so as to unreasonably interfere 'sjvith 
Purchaser’s use of the property herein conveyed. It is 
stipulated and agreed that the Vendors shall have the right 
to make such openings in the buildings herein conveyed as 
may be reasonably required for the removal of said machin¬ 
ery and equipment, provided, that the Vendor shall restore 
said buildings to the same state in which they were immedi¬ 
ately prior to the removal of said machinery and equipment. 
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TO HAVE AND TO HOLD THE SAID PROPERTY 
UNTO THE SAID PURCHASER FOREVER. 

This present sale and conveyance is made and accepted for 
and in consideration of the stun and price of TWO HUN¬ 
DRED FIFTY THOUSAND AND NO/lOO ($250,000.00) 
DOLLARS, lawful current money of the United States of 
America, which amount the said Purchaser has paid in ready 
CASH, receipt of which is hereby acknowledged by the Ven¬ 
dor, and full discharge and acquittance granted therefor. 
This sale and conveyance is made subject to the reservation 
and provision contained in that certain act of sale from Re¬ 
construction Finance Corporation to the present Vendors 
passed before Byron R. Kantrow, Notary Public, and dated 
October 25,1949, reading as follows: 

“It is understood and agreed by the parties hereto that 
certain property located on the land herein conveyed is 
and has been excluded from the sale and conveyance, all 
as recited herein, and Vendor reserves, for itself, its 
successors and assigns, and Purchasers grant the right 
to remove such property as is not conveyed hereby from 
the premises herein conveyed at any time within one 
year from October 25, 1949, Vendor having the neces¬ 
sary right of ingress and egress for the inspection of 
such excluded property and the removal thereof at any 
reasonable time or times/’ 

The State and Parish taxes for the years 1947, 1948 and 

1949 have been paid as evidenced by the certificate annexed 
to the aforesaid act of sale from the Reconstruction Finance 
Corporation to the present Vendor. The State and Parish 
taxes for the year 1950 shall be pro-rated between the Ven¬ 
dor and the Purchaser upon the basis of 6 2/3 months to be 
paid by the Vendor and 5 1/3 months to be paid by the 
Purchaser. 

Contemporaneously with the passage of this act the Vendor 
has paid to the Purchaser the sum of $2,331.74 on account of 

1950 taxes, receipt of which the Purchaser hereby acknowl- 
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edges. When the exact amonnt of 1950 taxes has been ascer- 
tained the parties shall make an appropriate adjustment in 
cash. 

The United States Internal Revenue Stamps required by¬ 
law, amounting to $275.00 have been affixed and duly can¬ 
celed. 

All the agreements and stipulations herein contained, and 
all the obligations herein assumed shall inure to the benefit 
of and be binding upon the heirs, successors, and assigns of 
the respective parties hereto. 

The certificate of mortgages required by Article 3364 of the 
revised Civil Code of Louisiana is hereby dispensed with by 
the parties hereto. 

THUS DONE, READ AND PASSED at my office in tie 
City of Baton Rouge, Parish of East Baton Rouge, State of 
Louisiana, in the presence of P. H. Boyd and Justin V. 
Wolff, competent witnesses, who have hereunto signed their 
names with the parties and me, said Notary, the day, month 
and year first above written. 

M. A. Rikard 
George L. Morris 
Robert F. Nichols 

IDEAL CEMENT COMPANY 
By M. 0. Matthews 
Vice-President 

WITNESSES: 

P. H. Boyd 
Justin V. Wolff 

Byron R. Kantrow 
Notary Public 
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Duly recorded in Book No. 879, Folio 152, of the Convey¬ 
ance Records of the Parish of East Baton Rouge, La., July 
27 th, 1950 at 4:10 o’clock P.M. 

Dv. Clerk & Recorder 

S. S. VlGNES 

State of Louisiana 
Parish of East Baton Rouge 

CLERK’S OFFICE 

I hereby certify the foregoing to be a True Photostatic 
Copy of Cash Sale by M. A. Rikard, et als to Ideal 
Cement Company, which was filed for record in this office 
July 27th, 1950 at 4:10 o’clock P. M., and duly recorded 
the same day in Conveyance Book Number 879, folio 152, 
of the Conveyance Records of this Parish, being original 
number 64, in bundle number 2636. 

Given Under My Hand and Seal of Office This 3rd Day 
of October, 1950. 

Pearl S. Wall 

Deputy Cleric and Recorder 
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(Filed October 11, 1950) 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

[Title omitted] 

(Opinion of Court) 

The United States was the legal owner of the machinery 
in question in this case. Under the contract of sale to the 
plaintiff of the machinery, it remained and still remains tiie 
holder of the legal title. To grant the injunction sought by 
the plaintiff would be, in effect, the granting of specific per¬ 
formance of the contract of sale, and might render the de¬ 
fendant liable to the purchaser of the real estate to which 
the machinery is attached. 

In the case of Larson v. Domestic & Foreign Corpn., 337 
U. S. 682, a case almost on all fours with the instant case, 
the court said: 

“* • the Administrator was empowered by the sover¬ 
eign to administer a general sales program encompass¬ 
ing the negotiation of contracts, the shipment of goods 
and the receipt of payment. A normal concomitant if 
such powers, as a matter of general agency law, is the 
power to refuse delivery when, in the agent’s vie-vp, 
delivery is not called for under a contract and the 
power to sell goods which the agent believes are still 
his principal’s to sell. ’’ 

In my opinion this suit is one against the United States 
and is controlled by the case cited. 

The application for a temporary injunction will be denied. 

Is/ Jennings Bailey 
Judge 
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(Filed October 12,1950) 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

[Title omitted] 

Order (Denying Injunction) 

This cause having come on for hearing on plaintiffs ap¬ 
plication for a preliminary injunction, and the Court having 
considered the complaint, the affidavits, exhibits and the 
memoranda of points and authorities submitted by the 
parties; pursuant to the memorandum opinion filed herein, 
it is by the Court this 12th day of October, 1950, ORDERED, 
ADJUDGED, and DECREED: 

That the application for preliminary injunction is hereby 
denied in that this suit is one against the United States to 
which it has not consented to be sued. 

Jennings Bailey 

Judge 

Presented by: 

Edward H. Hickey 
Attorney, Department of Justice 
Attorney for the Defendant 

Approved as to Form: 
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(Filed October 12,1950) 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


[Title omitted] 


Notice of Appeal 

Notice is hereby given that S. A. Gniberson, Jr., Plaintiff 
above named, hereby appeals to the United States Court of 
Appeals for the District of Columbia Circuit, from t(he 
Order of the above Court denying Plaintiff’s motion for a 
preliminary injunction entered in this action on October 
12th, 1950. 

Dated October 12th, 1950. 

Zach Lamar Cobb 
Harrison Fargo McConnell 
Attorneys for Plaintiff 

Service of foregoing Notice, and receipt of a copy thereof, 
is hereby acknowledged this 12th day of October, 1950. 


Edward H. Hickey 

Attorneys for Defendant 

Jess Larson, as Administrator of the 

General Services Administration and 

individually. 
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(Filed October 12,1950) 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

[Title omitted] 

Motion for Order to Maintain Property Involved in 

Litigation in Status Quo Pending AppeaL Et Cetera 

Plaintiff moves that the Court order the defendant to hold 
the machinery and equipment in litigation in status quo 
pending appeal, as was done in Chambers upon plaintiff’s 
motion for a temporary restraining order, and to fix the 
amount of bond, if any, deemed appropriate therefor. 

This motion will be based upon: 

1. The fact, confirmed by counsel for defendant, that the 
only bid received in response to defendant’s notice of sale, 
attached to plaintiff’s complaint as Exhibit “B”, was from 
the Ideal Cement Company, and was for $835,000. 

2. The files and records herein, showing among other 
things: 

(a) That said $835,000 bid is grossly below the value of 
the machinery and equipment, alleged in the complaint to be 
approximately $3,000,000; 

(b) That defendant will proceed with the sale of plain¬ 
tiff’s machinery and equipment to said Ideal Cement Com¬ 
pany, on said single bid, without the consent of plaintiff, and 
in disregard of his protest and of this suit, if defendant is 
not ordered by this court to maintain the status quo pend¬ 
ing plaintiff’s appeal; 

(c) That, in the event said sale is made to said Ideal 
Cement Company, plaintiff would be deprived of his prop¬ 
erty without due process of law, and deprived of the right 
and opportunity to have said machinery and equipment in¬ 
spected and appraised, under such order as might be made 
by this court, to determine its present true condition and 
value, although plaintiff has sought to have defendant join 
in having such inspection made by the engineers of plaintiff 
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and defendant, and the true value thereof determined by an 
impartial tribunal; and 

(d) That said Ideal Cement Company has been placed jui 
custody of said equipment, as is shown by the affidavit of 
Henry J. Burt, and the exhibit attached thereto, and is ndw 
in custody thereof, so that defendant is protected by safd 
custody, and because thereof a nominal bond would be ad£ 
quate for the order prayed. 

Dated October 12th, 1950. 


Zach Lamar Cobb 
Harrison Fargo McConnell 

Attorneys for Plaintiff 


Service of foregoing Notice, and receipt of a copy thereo 
is hereby acknowledged this 12th day of October, 1950. 


f, 


Edward H. Hickey 

Attorneys for Defendant 

Jess Larson, as Administrator of the 

General Services Administration and 

individually. 
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(Filed October 12,1950) 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

[Title omitted] 

Assignment of Errors and Prayer for Reversal of Court's 
Order, Filed October 11th, 1950, Denying Plaintiff's 
Motion for a Preliminary Injunction 

Now comes S. A. Guiberson, Jr., plaintiff-appellant in the 
above-entitled cause, and, in connection with his appeal to 
the United States Court of Appeals for the District of 
Columbia Circuit, files the following assignment of errors 
upon which he will rely in the prosecution of said appeal 
from said order of the District Court denying his motion 
for a preliminary injunction entered October 11th, 1950. 
The Court committed error in: 

1. Concluding that the United States was the legal owner 
of the machinery and equipment in question in this case. 

2. Concluding that to grant the injunction sought by 
plaintiff would be, in effect, the granting of specific perform¬ 
ance of the contract of sale. 

3. Holding that the granting of the injunction sought 
might render the defendant liable to the purchaser of the 
real estate upon which the machinery is situated. 

4. Holding that the machinery is attached to said real 
estate. 

5. Holding that the case of Larson vs. Domestic & For¬ 
eign Corporation, 337 U. S. 682, is almost on all fours with 
the instant case. 

6. Holding that under the opinion of the Supreme Court 
in said Larson vs. Domestic & Foreign Corporation case, 
this suit is one against the United States and is controlled 
by said cited case. 

7. In failing to hold that the actions, and threatened ac¬ 
tions, of defendant, complained of in plaintiff’s complaint, 
were outside and beyond his legislative authority, and were 
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unconstitutional in depriving plaintiff of his right to due 
process of law under the Fifth Amendment to the Constitu¬ 
tion. 

8. Failing to uphold the Court’s jurisdiction to grant the 
injunction prayed. 

9. In denying the injunction prayed. 

10. And other errors appearing on the face of the record. 
Wherefore, plaintiff-appellant, S. A. Guiberson, Jr!, 

prays that the order of the District Court denying plaintiff’s 
motion for a preliminary injunction be reversed, and for 
such other and further relief as the Court may deem proper 
and just. 

Dated October 12th, 1950. 

Respectfully submitted, 

Zach Lamar Cobb 
Harrison Fargo McConnell 
Counsel for Plaintiff-Appellant, 

Service of foregoing and receipt of a copy thereof, is here¬ 
by acknowledged this 12th day of October, 1950. 

Edward H. Hickey 

Attorney for Defendant 

Jess Larson, as Administrator of the 

General Services Administration and 

individually. 
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(Filed October 12, 1950) 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

[Title omitted] 

Order Permitting Use of Origincd File on Appecd 

On motion of Plaintiff, it is ordered that the original 
papers submitted to this Court herein be certified and for¬ 
warded by the Clerk of this Court to the Clerk of the Court 
of Appeals for the District of Columbia Circuit, to be re¬ 
turned to this Court upon disposition by said Court of 
Appeals of Plaintiff^ appeal from the order of this Court 
denying a preliminary injunction. 

Dated October 12th, 1950. 

Jennings Bailey 

U. S. District Judge 

Consent to the entering of the foregoing Order is hereby 
given this 12th day of October, 1950. 

Edward H. Hickey 
Attorneys for Defendant. 

Jess Larson, as Administrator of the 
General Services Administration, and 
individually. 
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QUESTION INVOLVED. 

The question is whether this suit against defendant- 
appellee, as Administrator of the General Services Admin¬ 
istration, and individually, to enjoin and restrain him froin 
the sale of plaintiff-appellant’s property, in certain machin¬ 
ery and equipment, and from other actions and threatened 
actions in relation thereto, is a suit against the United 
States, beyond the injunctive jurisdiction of the court, 
where the complaint and affidavits show that defendant- 
appellee is acting beyond his legislative power and scope of 
authority, in an attempt to deprive plaintiff-appellant of 
his property, and the value thereof, without due process of 
law, for the enrichment of a particular third party. 

Does Larson, Administrator v. Domestic <& Foreign Com 
merce Corporation, 337 U. S. 682, apply, and how? 

Other questions specified are incidental. 
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IN THE 


United States Const o! Appeals 

For the District op Columbia Circuit. 


No. 10806. 


S. A. GUIBEBSON, Appellant, 
v. 

JESS LARSON, as Administrator of General Services 
Administration, and Individually, Appellee. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


Preface. 

Appellant has furnished a joint appendix inclusive of all 
material documents, and has made quotations therefrom in 
the statement of the case, to make the facts alleged, and sub¬ 
mitted in affidavits, readily available to all concerned, and 
for convenient access to the court in its consideration of the 
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distinction between the law applicable to the instant case 
and the decision in Larson, Administrator v. Domestic <& 
Foreign Commerce Corporation, 337 U. S. 682. 

JURISDICTION. 

Jurisdiction is conferred by Title 28, Section 1292(1), of 
the United States Code. 

STATEMENT OF CASE. 

This action was brought by plaintiff-appellant to enjoin 
and restrain defendant-appellee, as Administrator and in¬ 
dividually, and his agents, attorneys and employees, and all 
other persons acting under him, from selling plaintiff’s ma¬ 
chinery and equipment under the Notice of Sale attached 
to the complaint as Exhibit “B” (App. p. 29), and from 
making any sale thereof, without plaintiff’s written con¬ 
sent, and from interfering with plaintiff as alleged (App. 
p. 13). 

Title to Machinery and Equipment. 

On February 11, 1948, plaintiff purchased the machinery 
and equipment at Baton Rouge, with machinery and equip¬ 
ment elsewhere, from the War Assets Administration, by 
the “Letter of Intent”, attached to the complaint as Ex¬ 
hibit “A-l” (App. p. 15). Among other things, this con¬ 
tained the following provisions relating to title: 

“The effective date of this sale shall be 12:01 a.m. of 
the date of the acceptance of this Letter of Intent by 
S. A. Guiberson, Jr.” (App. p. 18). 

“The purpose of this Letter is to advise the Pur¬ 
chaser that as soon as the conditions pre-requisite to 
the consummation of this sale shall have been complied 
with, the legal details and necessary documents inci¬ 
dent thereto prepared, title will be conferred in you as 
of 12:0l A.M. on the date of acceptance of this Letter 
of Intent, which is to be taken as being the date upon 
which any expense incurred in the maintenance and cus- 
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tody of said machinery, equipment, and stores are to be 
borne by you in accordance herewith.’’ (App. p. lj)). 

“From and after the date of Purchaser’s acceptance 
of this letter of Intent, Purchaser shall be liable for all 
taxes assessments upon the machinery and equipment 
covered hereby, including pro ration of 1948 taxes for 
the period from the acceptance date hereof to Decem¬ 
ber 31, 1948, both inclusive.” (App. p. 21). 

“This agreement may be assigned to Guiberson 
Whitewater Cement Company, a Delaware Corpora¬ 
tion, but nonetheless, in such event, the terms and con¬ 
ditions herein contained shall remain binding upc^n 
S. A. Guiberson Jr., as if no assignment had 
made.” (App. p. 22). 

i 

On January 28, 1950 plaintiff and the GSA entered inj:o 
the supplemental agreement, called the “Memorandum d>f 
Understanding”, attached to the complaint as Exhibit 
“A-2”, which contained, among other things, the following 
provisions relating to title: 

“Except to the extent that the same is modified and 
amended by this Memorandum of Understanding, all 
the provisions of the aforesaid Letter of Intent of Feb¬ 
ruary 11, 1948, shall remain in full force and effect.” 
(App. p. 24). 

“On or before thirty (30) days from date hereof th£ 
balance of your total obligations for the purchase price 
of the property which you contracted to purchase unde 
the Letter of Intent aforesaid, as adjusted pursuant t 
the terms hereof, shall be definitely ascertained. Sai 
principal sum together with accrued interest thereon] 
accrued protection and maintenance expenses an 
taxes, together with any other amount owing by yo 
under said Letter of Intent, shall be liquidated in th< 
following manner. (App. p. 27). 

“Said aggregate sum shall be payable in quarter an¬ 
nual installments over a period of six (6) years com¬ 
mencing July 1, 1950. The first four (4) quarterly in¬ 
stallments shall be in the amount of Twenty Thousand 
Dollars ($20,000) each and the remaining indebtedness! 
shall be paid in twenty (20) equal quarter annual in¬ 
stallments extended over the following five (5) years. 
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The unpaid balance of the indebtedness shall hear in¬ 
terest at the rate of four prcent (4%) per annum, which 
interest shall be payable quarter annually also begin¬ 
ning July 1, 1950.” (App. p. 27). 

“Upon your compliance with the requirements 
hereof, and within a period of sixty (60) days there¬ 
after, this Administration will vest title in you (by 
transfer instruments without warranty of title, ex¬ 
pressed or implied) to the remaining properties pur¬ 
chased by you and you will contemporaneously there¬ 
with execute your promissory note for the purchase 
price secured by purchase money and promissory note 
for the purchase price accrued by purchase money and 
chattel mortgage liens in form and substance satisfac¬ 
tory to General Services Administration.” (App. 
p. 27). 

“It is the purpose and understanding of the General 
Services Administration and yourself that you shall be 
permitted to install said property in your proposed ce¬ 
ment plant in Riverside County, California, for the op¬ 
eration thereof, upon such terms and conditions for the 
protection of the lien of General Services Administra¬ 
tion as it may find necessary.” (App. p. 28). 

Plaintiff Not in Default. 

On June 23, 1950, the GSA billed plaintiff for the amount 
to become due July 1, 1950, as determined by the GSA, in 
accordance with the quoted provision of the “Memorandum 
of Understanding”, and plaintiff made payment thereof. 
(Exh. “D-l”; App. p. 60). 

On August 31, 1950, plaintiff tendered defendant a 
cashier’s check on a Washington bank, for $27,911.01, in ad¬ 
vance payment of the $20,000 principal installment, plus 
$7,911.01 interest, to become due October 1, 1950, (Exh. 
“D-6”; App. p. 66). This tender was refused by defendant 
in his telegram of September 7, 1950, (Exh. “C-9”; App. 
p. 55), and the cashier’s check was returned by his letter of 
the same date (Exh. “C-10” App. p. 56). 

On September 29, 1950, plaintiff renewed his tender in 
cash, in the even sum of $28,000, and it was refused. (Plain- 
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tiff’s affidavit, par. 6, and defendant’s affidavit, par. 3[2, 
App. pp. 42, 7). 


Title to Machinery and Equipment Reserved for Plaintiff in 
Government’s Conveyance of Baton Rouge Land. 

A copy of the conveyance of the Baton Rouge land, from 
the Government to Rikard, Nichols and Morris, is attached 
to defendant’s affidavit as its Exhibit “A” (App. p. 80). 
It passed title to the improvements, buildings, fixtures, ma¬ 
chinery and equipment, owned by vendor, located on or 
attached to the above described real estate: 

*‘ Less and Except the machinery, equipment, fixture^, 
and chattels heretofore allocated by Vendor to the 
Guiberson Whitewater Cement Company, a descrip¬ 
tion of which appears on a photostat of a list entitled, 
“Exhibit B, Revised February 28, 1949, Equipment 
Allocated to ‘Guiberson Whitewater Cement Com¬ 
pany’ ”, attached hereto for reference and paraphed 
for identification herewith.” (App. p. 85). 

and expressly reserved for the Government, “for itself, its 
successors and assigns”, which included plaintiff, the rigl^t 
of removal, etc., expressed therein. 

“It is understood and agreed by the parties hereto 
that certain property located on the land herein con^ 
veyed is and has been excluded from the sale and con¬ 
veyance, all as recited herein, and Vendor reserve^, 
for itself, its successors and assigns, and Purchasers 
grant the right to remove such property as is not con 
veyed hereby from the premises herein conveyed a 
any time within one year from October 25, 1949, Ven T 
dor having the necessary right of ingress and egress 
for the inspection of such excluded property and the 
removal thereof at any reasonable time or times.’" 
(App. p. 86) 

Plaintiff Paid the Government’s Grantee Storage Charges 
On Machinery and Equipment. 

It is alleged in paragraph VII of the complaint that 
“Plaintiff left said machinery and equipment upon the 
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premises where situated in Baton Rouge, Louisiana with 
the knowledge of defendant and by arrangement with the 
owners of said real estate under purchase from said GSA, 
and paid said land owner storage charges thereon to July 
28, 1950.” (App. p. 5). 

Ideal Cement Company Acquired Baton Bouge Land Sub¬ 
ject to Plaintiff’s Title to Machinery and Equipment Situ¬ 
ated Thereon. 

The Ideal Cement Company acquired the Baton Rouge 
land, upon which plaintiff’s machinery and equipment is 
situated, from said Rikard, et al., grantees of the Govern¬ 
ment, by deed negotiated July 20, 1950, and delivered and 
recorded on July 27, 1950, (App. p. 100), a copy of which 
is in the record as plaintiff’s Exhibit (E). (App. p. 90). 
This deed was taken by the Ideal Cement Company with 
notice of the provisions in the deed from the Government 
to said Rikard, et al., hereinbefore quoted, protecting plain¬ 
tiff’s title to the machinery and equipment, and subject to 
the following expressed provisions in the deed to the ce¬ 
ment company: 

“III. Reservations and Exceptions: A. There is spe¬ 
cifically excepted from this sale the machinery, equip¬ 
ment, fixtures and chattels heretofore allocated by the 
Reconstruction Finance Corporation or its predeces¬ 
sors in title to the Guiberson White Water Cement 
Company a description of which appears on a photo¬ 
stat of a list entitled “Exhibit B, revised February 28, 
1949, equipment allocated to ‘Guiberson White Water 
Cement Company’ ”, attached to an act of sale from 
the Reconstruction Finance Corporation to the Vendor 
herein and paraphed “Ne Varietur” for identification 
therewith by Byron R. Kantrow, Notary Public, which 
said act of sale to which said list is attached is on file 
and of record in the conveyance records of the Parish 
of East Baton Rouge, State of Louisiana.” (App. 
p. 96). 

“This sale and conveyance is made subject to the 
reservation and provision contained in that certain act 




7 


of sale from Reconstruction Finance Corporation to 
the present Vendors passed before Byron R. KantrOw, 
Notary Public, and dated October 25, 1949, reading as 
follows: 

“It is understood and agreed (as hereinbefore 
quoted).” 

It is also alleged in the complaint that “Both immedi¬ 
ately before and after its acquisition of said fee title, said 
Ideal Cement Company called upon plaintiff in Wasbiilig- 
ton and informed him that they would respect his right to 
a reasonable time in which to remove his said machinery 
and equipment from said premises.” (App. p. 5). 

Ideal Cement Company Became and is Custodian of Plain¬ 
tiffs Machinery and Equipment Subject to Plaintiff’s Said 
Title Thereto. 

During the last week of August 1950 a public notice was 
posted at the gate of the premises at Baton Rouge (App. 
p. 38). A photostat thereof is attached to the affidavit of 
Henry J. Burt (App. p. 39), and a replica thereof is set 
forth in the appendix hereto (p. 39). When read with the 
said deeds, this posted notice is a recognition by the Ideal 
Cement Company of plaintiff as the owner of the machin¬ 
ery and equipment, and of the GSA, as the “mortgage 
lien” holder thereof. 

Defendant’s Notice of Sale Recognizes Plaintiff’s Title, and 
Declares Plaintiff in Default Solely Upon Ground of Non- 
Removal of Machinery and Equipment. 

The notice of sale given by defendant, and attached to 
plaintiff’s complaint as Exhibit “B” thereof (App. p. 29) 
recognizes plaintiff’s title to the machinery and equipment 
and declares plaintiff’s contract “in default as to the re¬ 
quirement for removal of said machinery and equipment 
from the real property in which it is installed and on which 
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it is located, which real property is owned by a third 
party”. 

11 Pursuant to the terms of a contract entered into be¬ 
tween S. A. Guiberson, Jr., of Los Angeles, California, 
and the United States dated February 11, 1948, as 
amended, providing for the purchase by the said Gui¬ 
berson of certain machinery and equipment, consisting 
principally of kilns, mills, agitators and related pro¬ 
cessing equipment, located at Baton Rouge, Louisiana, 
former Aluminum Company of America (Sinter Plant) 
Plancor 226-AO, which contract is in default as to the 
requirements for removal of said machinery and equip¬ 
ment from the real property in which it is installed and 
on which it is located, which real property is owned by 
a third party, the General Services Administration 
offers for sale for the account of S. A. Guiberson, Jr., 
the said machinery and equipment, a detailed list of 
which is attached hereto and made a part hereof, iden¬ 
tified as “Exhibit B”. 

Defendant based said declaration of default solely upon 
the provision in the Exhibit “A-2”, Memorandum of Un¬ 
derstanding attached to plaintiff’s complaint. 

“Plancor 226-AO Baton Rouge, Louisiana. The ma¬ 
chinery and equipment located upon this plancor site 
must be removed by you within six (6) months from 
date hereof unless an agreement is reached between 
you and the Purchaser of the plancor extending the 
time limitation of one (1) year presently provided by 
contract between General Services Administration and 
said Purchaser within which one (1) year period Gen¬ 
eral Services Administration is obligated to completely 
effect said removal. Such extension, if obtained, must 
contain conditions satisfactory to General Services 
Administration.” (App. p. 26) 

Defendant’s Unlawful Threats. 

Defendant’s said declaration of default, was threatened 
by him on August 1,1950, (App. p. 46), nearly three months 
before the October 25, 1950 date provided in the Govern- 
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mentis deed to Rikard, et al. (Supra p. 86), subject to which 
the Ideal Cement Company took title to the land (Supra 
p. 6), and again on August 25 (App. p. 52), and again 
on September 7 (App. p. 55), and again on September 11 
(App. p. 57) and again on September 12 (App. p. 58), and 
again on September 18 (App. p. 59), and again on Sep¬ 
tember 27 (App. p. 59), in disregard of the following: 

1. That the provisions in the Exhibit “A-l”, Letter J)f 
Intent under which plaintiff purchased machinery aiid 
equipment, gave the War Assets Administration, to which 
the GSA is successor, the right to remove said machinery 
and equipment, at plaintiff’s expense, if plaintiff failed to 
do so. (App. p. 17) 

“Should the machinery, equipment, and stores remain 
in place for a period longer than fifteen (15) months, 
Purchaser hereby agrees that War Assets Adminis¬ 
tration may move same at Purchaser’s expense.” 

which provision remained in effect under the Exhibit 
2”, Memorandum of Understanding. (Supra 3). 

2. That the GSA, and defendant as its Administrator, 
were divested of any right, title or interest in the lan|d 
prior to July 28, 1950. (Supra 6). 

3. That in the deed of conveyance, executed and deliv¬ 
ered prior to July 28, 1950, the GSA, and defendant as its 
Administrator, reserved the right for plaintiff is its assig¬ 
nee, to make the removal by October 25, 1950, instead of 
July 28, 1950, as contended by defendant. (Supra 5). 

4. That the Government’s grantee accepted storage 
charges from plaintiff to July 28, 1950. (Supra 5). 

5. That the Ideal Cement Company took title from the 
Government’s grantee on July 27, 1950 subject to said 
provision in the deed; and assured plaintiff both immedi¬ 
ately before and thereafter that it would respect plaintiff’s 
right to a reasonable time in which to make the removal! 
(Supra 6). 
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Defendant, Acting in Collusion With the Ideal Cement Com¬ 
pany, Concurrently Demanded and Blocked the Removal by 
Illegal Demands. 

While so demanding that plaintiff remove the machinery 
and equipment from the plant site defendant forbade plain¬ 
tiff to do so without defendants consent, in an attempt 
by defendant to coerce plaintiff and require him to sell his 
machinery to said Ideal Cement Company below its value, 
and to thereby enrich said Ideal Company to the irreparable 
loss and damage of plaintiff without due process of law, 
and without legal authority to make such demands, as fol¬ 
lows: 

1. By informing plaintiff’s representatives that said ma¬ 
chinery and equipment was needed by said Ideal Cement 
Company at Baton Rouge, Louisiana, and, if necessary he, 
defendant, would sell the machinery and equipment to said 
Ideal Company, and account to plaintiff only for the amount 
of cash plaintiff had paid under his contract, and appropri¬ 
ate any balance received from said Ideal Company to the 
Government (App. p. 37). 

2. By making the repeated demand that plaintiff sell his 
machinery and equipment to said Ideal Company, at a price 
not exceeding $810,000, in his letters, and telegrams, of Au¬ 
gust 1, 1950, (App. p. 46), August 9, 1950, (App. p. 47), 
August 17,1950, (App. p. 51), August 25,1950, (App. p. 52). 

Defendant and Said Ideal Cement Company Blocked the Re¬ 
moval of Said Machinery and Equipment by Defendant’s 
Demand that Plaintiff Post a $200,000 Surety Bond, and 
Thereby Freeze $200,000 in Cash or Securities, to Hold the 
Government Harmless from Fictitious and Sham Threats of 
Damage by Said Ideal Cement Company. 

Defendant’s demands were made by defendant on Sep¬ 
tember 7 (App. p. 55), on September 12 (App. p. 58), on Sep¬ 
tember 18 (App. p. 59), and September 27 (App. p. 59). 
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The fictitious and sham character of the claim for dam¬ 
ages made by the Ideal Cement Company is disclosed in the 
Exhibit “G” telegram from it to the defendant, attached 
to the defendants affidavit (App. p. 89), 

4 ‘This is to notify General Services Administration and 
all others that all rights to remove machinery or equip¬ 
ment from said plant site will terminate on October 
25th, 1950, and all fixtures affixed thereto will became 
a part of the realty subject to the exclusive rights of 
the owners of said land; that Ideal Cement Co. does 
not consent or agree to any extension of time for re¬ 
moval of any machinery or equipment by any one on 
any condition whatsoever and hereby gives notice that 
after October 25, 1950, it will legally resist any inter¬ 
ference with its peaceful possession and enjoyment 
of the property and all machinery and equipment at¬ 
tached thereto which by operation of law has become 
a part thereof.’’ 

The demands of said Ideal Company upon plaintiff as 
shown in its letters and telegrams of August 7 (Aug. p. 4f), 
August 9 (App. p. 48), August 17 (App. p. 48), and of its 
letter and telegram to the GSA of August 22 (App. p. 54), 
and September 19 (App. p. 87). 

Plaintiffs Efforts to Accommodate by Fair Exchange of Ma¬ 
chinery and Equipment. 

Plaintiff sought in every way, without waiver of his con¬ 
stitutional and legal rights to the value of his property, 
to reach an amicable understanding, upon a fair and lawful 
basis of exchange as is shown by his letters and telegrams 
to defendant and to said Ideal Cement Company, of August 
4 (App. p. 61), August 8 (App. p. 63), August 23 (App. jp. 
64), August 31 (App. p. 66), September 11 (App. p. 6^). 

In final desperation it was necessary for plaintiff to prb- 
test defendant’s threats, attempted coercion and acts of 
usurpation of authority, by his telegrams of September 25 
(App. p. 69), and September 28 (App. p. 70). 
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Notice of Sale Drawn to Stifle Bidding In Favor Of Ideal 
Cement Company. 

The Exhibit “B” notice of sale (App. p. 29) contained 
provisions to stifle bidding, except by the Ideal Cement 
Company, by requiring the “purchaser to dismantle and 
remove from the premises, at purchaser’s expense by Octo¬ 
ber 25, 1950”, with the statement that “the Government is 
advised and believes that such removal cannot be accom¬ 
plished by October 25, 1950”, and with the requirement 
for the “purchaser to execute a satisfactory hold-harmless 
agreement with surety bond in the sum of $200,000 (App. 
p. 30). The “right to reject any and all bids” was re¬ 
served (App. p. 30). 

As a result, the only bid received was from said Ideal 
Cement Company, for the sum of $835,000 (App. p. 104), 
which is approximately $2,000,000 below the true value of 
said machinery and equipment (App. p. 43). 

Allegations In Complaint That Defendant’s Actions and 
Threats of Action Are Ultra Vires and in Deprivation of 
the Right of Due Process. 

The complaint alleges, in Paragraph XI, (App. p. 10): 

“In each of the particulars alleged the actions and 
threatened actions of the defendant have been beyond 
the legislative power of defendant, and beyond the 
scope of his authority under the Acts of Congress as 
aforesaid; that defendant’s threat and attempt to sell 
plaintiff’s property under said notice, or otherwise, 
without plaintiff’s consent, and over plaintiff’s protest, 
has been, and would be, a deprivation of plaintiff’s 
property right without due process of law, particu¬ 
larly as follows: 

1. Said GSA had divested itself of all title to said 
real estate at Baton Bouge, upon which plaintiff’s ma¬ 
chinery is situated, and, as a result thereof, defendant 
then had, and now has, no right, title, or interest in 
said real estate, either officially or individually, and 
therefore has no lawful right to interfere with the re- 
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lation between plaintiff as the owner of said machinery) - 
and equipment and the Ideal Cement Company as thq 
owner of said real estate and boundened custodian of 
plaintiff’s said machinery and equipment, or with any 
element of damage that might accrue either from 
plaintiff to said Ideal Cement Company or from it to 
plaintiff. 

2. That defendant has assumed, and is attempting to 
usurp, power to determine priorities for the use of said 
equipment without authority of any law, and in direct 
violation of the power vested in the President by the 
Defense Production Act of 1950, and delegated by him 
to the Secretary of Commerce. 

3. That defendant has assumed, and is attempting 
to usurp, power to requisition plaintiff’s said ma¬ 
chinery and equipment without authority of any law, 
and in direct violation of the provisions of said De¬ 
fense Production Act of 1950, vesting such power in 
the President of the United States, upon the condition 
that fair compensation be paid the owner as therein 
provided. 

4. Defendant has assumed, and is attempting to 
usurp, the power to sell plaintiff’s property as afore¬ 
said without any authority of law, and in violation of 
the due process clause of the 5th Amendment of the 
Constitution of the United States, in collusion with 
said Ideal Cement Company, for the fraudulent pur¬ 
pose of depriving plaintiff of his said property, and 
the value thereof, and the use thereof, for the unlaw¬ 
ful enrichment of said Ideal Cement Company, to the 
irreparable injury and damage of plaintiff, as afore¬ 
said. 

5. Defendant has, in the pursuance of said collusion, 
placed a false valuation on plaintiff’s said property, 
bv classifying it as used and depreciated equipment, 
when defendant knows, or could be informed from his 
own records, that said machinery and equipment has 
not been used, but has been preserved from deteriora¬ 
tion or depreciation, except in such minor instances as 
not to affect the substantial value of the equipment as 
a whole. Defendant has particularly denied plaintiff’s 
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request that the condition, and present value of said 
equipment, be determined by an impartial tribunal, 
following a joint inspection by engineers of the plain¬ 
tiff and said GSA at the site.” 

STATUTES AND EXECUTIVE ORDER INVOLVED. 

The Statutes involved are the Federal Property and Ad¬ 
ministrative Services Act of 1949 (63 Stat. 377), as 
amended, and the Defense Production Act of 1950. The 
Executive Order involved is No. 10,161, dated September 
9, 1950. 

The Federal Property and Administrative Services Act 
of 1949, as amended, governs defendant’s powers and au¬ 
thority as administrator of the General Services Adminis¬ 
tration, and does not give defendant any power or author¬ 
ity to do the things complained of in plaintiff’s complaint. 

The Defense Production Act of 1950, in Title I, grants 
the President control over priorities and allocations, and 
in Title II, grants the President authority to requisition 
property under the safeguards therein provided, as fol¬ 
lows: 


“Sec. 201. (a) Whenever the President determines 
(1) that the use of any equipment, supplies, or com¬ 
ponent parts thereof, or materials or facilities neces¬ 
sary for the manufacture, servicing, or operation of 
such equipment, supplies, or component parts, is 
needed for the national defense, (2) that such need is 
immediate and impending and such as will not admit 
of delay or resort to any other source of supply, and 
(3) that all other means of obtaining the use of such 
property for the defense of the United States upon 
fair and reasonable terms have been exhausted, he is 
authorized to requisition such property or the use 
thereof for the defense of the United States upon the 
payment of just compensation for such property or the 
use thereof to be determined as hereinafter provided. 
The President shall promptly determine the amount of 
the compensation to be paid for any property or the 
use thereof requisitioned pursuant to this title but each 
such determination shall be made as of the time it is 
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requisitioned in accordance with the provision for just 
compensation in the fifth amendment to the Constitu¬ 
tion of the United States. If the person entitled to 
receive the amount so determined by the President 
just compensation is unwilling to accept the same 
full and complete compensation for such property 
the use thereof, he shall be paid promptly 75 
centum of such amount and shall be entitled to recover 
from the United States, in an action brought in 
Court of Claims or, without regard to whether 
amount involved exceeds $10,000, in any district cohrt 
of the United States, within three years after the date 
of the President’s award, an additional amount which, 
when added to the amount so paid to him, shall be jijist 
compensation.” 

Executive Order No. 10,161, in Part I, orders that pri¬ 
orities and allocations under said Act be allocated “to the 
Secretary of Commerce with respect to all materials ahd 
facilities * # and, in Part II, orders that requisition¬ 
ing also be delegated to the Secretary of Commerce. 

STATEMENT OF POINTS. 

The Court below erred in: 

1. Concluding that the United States was the legal ownpr 
of the machinery and equipment in question in this case. 

2. Concluding that to grant the injunction sought by 
plaintiff would be, in effect, the granting of specific per¬ 
formance of the contract of sale. 

3. Holding that the granting of the injunction sought 
might render the defendant liable to the purchaser of the 
real estate upon which the machinery is situated. 

4. Holding that the machinery is attached to said real 
estate. 

5. Holding that the case of Larson v. Domestic <£ Foreign 
Corporation, 337 U. S. 682, is almost on all fours with th|e 
instant case. 
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6. Holding that under the opinion of the Supreme Court 
in said Larson v. Domestic <£ Foreign Corporation case, this 
suit is one against the United States and is controlled by 
said cited case. 

7. In failing to hold that the actions, and threatened ac¬ 
tions, of defendant, complained of in plaintiff’s complaint, 
were outside and beyond his legislative authority, and were 
unconstitutional in depriving plaintiff of his right to due 
process of law under the Fifth Amendment to the Consti¬ 
tution. 

8. Failing to uphold the Court’s jurisdiction to grant the 
injunction prayed. 

9. In denying the injunction prayed. 

10. And other errors appearing on the face of the record. 

SUMMARY OF ARGUMENT. 

The Fifth Amendment requirement of due process of law 
is as binding upon all office-holders without mention thereof 
as it is upon the President under Title II of the Defense 
Production Act. 

Appellant’s right in and to the machinery and equipment 
in this case, under his Exhibits “ A-l” and 11 A-2” Purchase 
Contract, is protected by the Fifth Amendment, and its due 
process clause. Lynch v. United States, 292 U. S. 571, at 
579. 

Appellee’s declaration of default, solely because of the 
non-removal of the machinery and equipment, and his at¬ 
tempted sales proceedings based thereon, are ultra vires, 
and in violation of appellant’s right to due process. Arrow 
Petroleum v. Johnston, 162 F. 2d 269, at 276. 

This is not an action against the Government; to the 
contrary, it is an action against appellee, as administrator 
and individually, for his ultra vires actions, and threatened 
actions, in violation of appellant’s right to due process. 
Larson v. Domestic and Foreign Corp., 337 U. S. 682. 
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Injunction, as prayed, is appellant’s only means of pre¬ 
serving his property, and his right to due process in pro¬ 
tection thereof. 

The several errors listed under the Statement of Points 
are all covered by the foregoing summary, and the general 
points submitted in argument. 

ARGUMENT. 

The facts stated in the complaint (App. pp. 2-13), the 
exhibits, particularly Exhibits “C-l” to “C-15” inclusive 
(App. pp. 46-50), and “D-l” to “D-10” inclusive (Aplp. 
pp. 60-70), and the affidavits of Appellant (App. p. 41) 
and Henry J. Burt (App. p. 37), show the intent, purpose 
and effort of Appellee to take the major value of appel¬ 
lant’s machinery and equipment from him and give it to 
the Ideal Cement Company, by an unlawful sale at a price 
grossly below value, for the purpose, and with the effect, 
of enriching said Ideal Cement Company to the extent <|>f 
approximately $2,000,000, and to the irreparable loss arid 
damage of Appellant. This action is to enjoin that fraud. 

Perhaps it might be sufficient to close the legal argument 
in this Brief by reference to Title II of the Defense Pr6- 
duction Act of 1950, where the President, in all the confi¬ 
dence that is placed in a President, is required to compen¬ 
sate property-owners for their property in its true value, 
with the right in the property-owner to a day in court, if 
need be, for a fair and just determination of value. 

The Court’s attention is respectfully called to the fact 
that appellant asked that the value of his machinery and 
equipment be determined by an impartial tribunal, follow¬ 
ing a joint inspection by engineers of Appellant and of th$ 
GSA at the site (App. pp. 70-71, supra pp. 13-17). That 
right would be accorded to any citizen whose property mighi 
be requisitioned by the President. It is submitted that 
Appellee’s refusal of appellant’s request carries a badge 
of fraud. 
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L 

APPELLANT'S RIGHT IN AND TO THE MACHINERY 
AND EQUIPMENT, UNDER HIS EXHIBITS “A-l” 
AND “A-2” PURCHASE CONTRACT. IS PRO¬ 
TECTED BY THE FIFTH AMENDMENT, AND ITS 
DUE PROCESS CLAUSE. 

Reference is made to the statement of the case quoting 
provisions of Exhibits “A-l” and “A-2” purchase con¬ 
tracts (supra pp. 2-4). Lynch v. United States, 292 U. S. 
571, at 579: 

“(5-8) Second, The Fifth Amendment commands 
that property be not taken without making just com¬ 
pensation. Valid contracts are property, whether the 
obligor be a private individual, a municipality, a state, 
or the United States. Rights against the United States 
arising out of a contract with it are protected by the 
Fifth Amendment. United States v. Central Pacific 
R. Co., 118 U. S. 235, 238, 6 S'. Ct. 1038, 30 L. Ed. 
173; United States v. Northern Pacific Ry., 256 U. S* 
51, 64, 67, 41 S. Ct. 439, 65 L. Ed. 825. When the United 
States enters into contract relations, its rights and 
duties therein are governed generally by the law ap¬ 
plicable to contracts between private individuals. That 
the contracts of war risk insurance were valid when 
made is not questioned. As Congress had the power 
to authorize the Bureau of War Risk Insurance to 
issue them, the due process clause prohibits the United 
States from annulling them, unless, indeed, the action 
taken falls within the federal police power or some 
other paramount power.” 
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APPELLEE’S DECLARATION OF DEFAULT, SOLELY 
BECAUSE OF THE NON-REMOVAL OF THE MA¬ 
CHINERY AND EQUIPMENT, AND SALES PRO¬ 
CEEDINGS BASED THEREON, ARE VOID BE¬ 
CAUSE ULTRA VIRES, AND IN VIOLATION OF 
APPELLANT’S RIGHT TO DUE PROCESS. 

Reference is made to the notice of sale, hereinbefore 
quoted, giving non-removal as appellee’s sole ground fpr 
his declaration of default (supra p. 8). 

1. Non-Removal of the Machinery and Equipment Was 
Not a Default Under Law. Arrow Petroleum Co . v. John¬ 
ston, 162 F. 2d 269, at 276: 

“(14) The breach of an independent provision in 
a contract which is incidental to its main purpose and 
which does not go to the whole consideration, does nOt 
justify the cancellation of a contract. (Citing cases). 

“(15) In order to justify an abandonment of a con¬ 
tract, failure of the opposite party must be a total one, 
resulting in the defeat of the object of the contract, o|r 
rendering that object unattainable. (Citing cases). 

“(16) In the light of the decisions referred to, wp 
think the demurrage clause in this contract was an 
independent covenant and that it did not go to the 
consideration for the whole contract.” (Citing cases)l 
Certiorari was denied in the above case. 

2. Non-Removal of the Machinery and Equipment Was 
Not a Default Under the Exhibits “A-l” and “A-2” 
Contracts. 

Reference is made to the provision in the “A-l” agree¬ 
ment giving appellee the right to remove the machinery and 
equipment, at appellant’s expense, if appellant failed to do 
so (supra p. 9), and to the provision in the “A-2” agree¬ 
ment continuing the terms of the “A-l” agreement in effect 
(supra p. 3). 
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3. The Declaration of Default and Sales Proceedings, 
Based Upon the Date of July 28, 1950, Are Void Because 
the Government Deed to Bikard, et aL, Contained a Reser¬ 
vation for the Government “Itself, Its Successors and As¬ 
signs,” Which Included Appellant, Specifying “Any Time 
Within One Year From October 25,1949.” 

Reference is made to the quotation from the deed herein¬ 
before given. (Supra, p. 5) 


4. Defendant’s Declaration of Default and Sales Pro¬ 
ceedings Are Void Because Appellee and Said Ideal Cement 
Company Blocked the Removal of the Machinery and 
Equipment. 

Reference is made to the statement of the case. (Supra, 

p. 10) 

m. 


THIS IS NOT AN ACTION AGAINST THE GOVERN¬ 
MENT; TO THE CONTRARY, IT IS AN ACTION 
AGAINST APPELLEE, AS ADMINISTRATOR AND 
INDIVIDUALLY, FOR HIS ULTRA VIRES AC¬ 
TIONS, AND THREATENED ACTIONS, IN VIOLA¬ 
TION OF APPELLANT’S RIGHT TO DUE PROC¬ 
ESS, WHEREIN INJUNCTION LIES AS PRAYED. 

Larson v. Domestic <& Foreign Commerce Corporation, 
337 U.S. 682: 

“The question presented to the courts below was 
whether such an injunction was barred by the sov¬ 
ereign’s immunity from suit. 

“Before answering that question it is perhaps ad¬ 
visable to state clearly what is and what is not in¬ 
volved. There is not involved any question of the 
immunization of Government officers against responsi¬ 
bility for their wrongful actions. If those actions are 
such as to create a personal liability, whether sounding 
in tort or incontract, the fact that the officer is an in¬ 
strumentality of the sovereign does not, of course, 
forbid a court from taking jurisdiction over a suit 
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against him. Sloan Shipyards v. U. S. Fleet Corp ., 258 
U. S. 549, 567.” (P. 686). 

“There may be, of course, suits for specific relief 
against officers of the sovereign which are not suits 
against the sovereign. * * * where the officer’s powers 
are limited by statute, his actions beyond those limita¬ 
tions are considered individual and not sovereign ac¬ 
tions. The officer is not doing the business which tlje 
sovereign has empowered him to do or he is doing it in 
a way which the sovereign has forbidden. His actions 
are ultra vires his authority and therefore may be 
made the object of specific relief. It is important to 
note that in such cases the relief can be granted, with¬ 
out impleading the sovereign, only because of the o 
cer’s lack of delegated power.” (P. 689). 



“The rule was stated by Mr. Justice Hughes in P) 
delphia Co. v. Stimson, 223 U. S. 605, 620 (1912, wherf 
he said 1 ... in case of an injury threatened by his 
illegal action, the officer cannot claim immunity from 
injunction process. The principle has frequently been 
applied with respect to state officers seeking to enforc^ 
unconstitutional enactments. (Citing cases.) And it 
is equally applicable to a Federal officer acting in ex| 
cess of his authority or under an authority not validljt' 
conferred’ (P. 690). 

“• * * the action of an officer of the sovereign (be ii 
holding, taking or otherwise legally affecting the plain! 
tiff’s property) can be regarded as so 1 illegal’ as to per! 
mit a suit for specific relief against the officer as an in! 
dividual only if it is not within the officer’s statutory 
powers or, if within those powers, only if the powers, 
or their exercise in the particular case, are constitu¬ 
tionally void. ” (P. 701). 


“• * • Under our constitutional system, certain rights 
are protected against governmental action and, if such 
rights are infringed by the actions of officers of the 
Government, it is proper that the courts have the 
power to grant relief against those actions.” (P. 704). 

It is respectfully submitted that each of the above quota¬ 
tions sustain the jurisdiction of the Court to grant the in¬ 
junction prayed. 
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CONCLUSION. 

For the convenience of the Court, and of the parties, 
copies of the proceedings in this Court to date are placed in 
the supplement hereto. They include appellant’s petition 
for a restraining order, the Court’s order, and appellee’s 
motion to dismiss the appeal or affirm the order of the Dis¬ 
trict Court. 


Wherefore, appellant prays that the order of the District 
Court denying his motion for a preliminary injunction be 
reversed, and that in connection therewith this Court issue 
such temporary restraining order, or preliminary injunc¬ 
tion, as the Court deems proper to carry out and make 
effective its judgment upon this appeal, and for such other 
and further relief as the Court may deem proper and just. 

Dated October 17,1950. 

Respectfully submitted, 

Zach Lamar Cobb, 

Harrison Fargo McConnell, 
Counsel for Appellant. 
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SUPPLEMENT TO BRIEF. 

IN THE 

UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit. 


No. 10806. 


S. A. GUIBERSON, JR., Appellant> 

v. 

JESS LARSON, As Administrator of General Services 
Administration, and Individually, Appellee. 


Motion for Restraining Order Pending Appeal. 


n- 


n- 


Comes now appellant, S. A. Guiberson, Jr., by bis cou 
sel of record, and moves this Honorable Court, to restrain 
the appellee, Jess Larson, as Administrator of the General 
Services Administration, and individually, from changin 
the status quo of the machinery and equipment in litigatio 
herein, or making any sale thereof without the written co 
sent of appellant, pending this appeal, or the further ordpr 
of the court. 

This motion is based upon the files and records of the 
District Court, which have been certified to this Court, and 
which now constitute the record in this Court for the pu 
poses of the appeal, and upon the following: 

1. The Honorable District Court refused a temporary iii 
junction, as is shown by the Court’s opinion in the file, upo 
the theory that this is an action against the United State 
Government, when in fact it is an action against appellee 
actions, and threatened actions, outside and beyond his Le 
islative authority, and in deprivation of appellant’s right 


r- 


>n 

!’s 


fo 


<r- 


bD g 
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of due process under the Fifth Amendment to the Consti- 
tion. 

2. The Honorable District Court denied plaintiff’s mo¬ 
tion that the defendant be required to maintain the status 
quo on the theory that the court was without authority so 
to do under the foregoing ruling. 

3. The need for the restraining order prayed is that ap¬ 
pellee has undertaken to sell, and unless restrained will 
sell, the machinery and equipment in question to the Ideal 
Cement Co., as the only bidder for the amount of its bid, 
$835,000, which bid is grossly inadequate, and below the 
value of said machinery and equipment, which appellant 
alleges in his complaint to have a value of approximately 
$3,000,000. 

4. Appellant is the owner of said machinery and equip¬ 
ment, subject only to the balance due the General Services 
Administration upon the purchase price. The records show 
that all payments were made that were due on July 1,1950, 
and that all payments were tendered that were due on Oc¬ 
tober 1, 1950. The allegation in plaintiff’s complaint show 
that he is not in default. 

5. The record also shows that defendant has placed plain¬ 
tiff’s machinery and equipment in possession of said Ideal 
Cement Co., as custodian thereof for said General Services 
Administration as lien holder, and therefore, for appellant 
as the owner thereof, subject only to such lien. It is respect¬ 
fully submitted, therefore, that a nominal restraining order 
bond would be adequate. 

6. Appellant has no adequate remedy at law, and will suf¬ 
fer irreparable loss and injury if the restraining order 
prayed is not granted, and if said machinery and equipment 
is not held in status quo pending this Honorable Court’s 
consideration of the appeal herein. 

Dated October 12,1950. 

Zach Lamar Cobb, 

Harrison Fargo McConnell, 
Counsel for Appellant. 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Cibcuit 


No. 10806 October Term, 1950 

l 


S. A. Guiberson, Jr., Appellant, 

V. 

Jess Larson, as Administrator of General Services Admin¬ 
istration, and Individually, Appellee. 


Before: Prettyman, Bazelon and Fahy, Circuit Judges. 


Order 

This cause came on for consideration on appellant’s mo¬ 
tion for an order to temporarily restrain appellee from sell- j 
ing certain machinery and equipment located at Baton 
Rouge, Louisiana, described in the complaint filed below, 
and on the record on appeal and on argument by counsel; 
upon consideration whereof, It is 

Ordered by the Court that appellee be, and he is here¬ 
by, temporarily restrained from selling the aforementioned 
property, said restraining order to expire at 4:30 P.M., 
October 19, 1950, unless further extended by order of this 
Court; and, It is 

Further Ordered by the Court that this cause be, and it 
is hereby, set down for argument at 2:00 P.M. Thursday, 
October 19, 1950, or as soon thereafter on that day as the 
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business of the Court will permit; briefs for both parties, 
which may be in mimeographed form, to be filed on or be¬ 
fore that day. 

Per Curiam. 

Dated October 12, 1950. 

United States Court of Appeals 
For the District of Columbia Circuit 

Filed Oct. 12,1950 

Joseph W. Stewart, Clerk 
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IN THE UNITED STATES COURT OF APPEALS 
For the District op Columbia Circuit 


No. 10,806 


S. A. Guiberson, Jr., Appellant, 
v. 

Jess Larson, as Administrator of the General Services 
Administration, Appellee . 


Appellee’s Motion to Dismiss the Appeal or Affirm 
the Decision of the District Court. 

Now Comes the appellee by his attorneys and moves that 
appellant’s appeal from the order of the District Court 
denying his application for a preliminary injunction in the 
above-entitled case be dismissed, or that the decision of the 
District Court be affirmed for the reasons set forth in the 
attached memorandum of points and authorities. 

H. G. Morison, 

Assistant Attorney General. 

George Morris Fay, 

United States Attorney. 

Edward H. Hickey, 

Attorney, Department of Justice. 





